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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8946. 


ESTHER L. DEAN, Appellant, 

v. 

CENTURY MOTORS, Inc., a corporation, and 
CYRIL T. MITCHELL, Appellees. 


I 

BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 


The action below was commenced by a complaint claim¬ 
ing damages against Century Motors, Inc., a corporation, 
and Cyril T. Mitchell as the result of the collision of two 
automobiles. (App. 3). 

The District Court has jurisdiction under Title EleVen, 
Section 306, D. C. Code, 1940. 

This Court has jurisdiction under Title 17, Sec. 101, D. C. 
Code, 1940. 


I 
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PRELIMINARY STATEMENT OF THE CASE. 

This cause was twice tried below before a jury, the first 
trial lasting three days, the second four days and the tran¬ 
script of the proceedings totaled 535 pages. 

The parties appear here as below, and the appellant will 
be referred to herein as “plaintiff’ 7 and the appellees as 
••defendants.” 

At the first trial, before Mr. Justice Morris, the plaintiff 
received a verdict of $15,000.00 (App. 124), which verdict 
was set aside and a new trial ordered. (App. 127) At 
the second trial, before Mr. Justice Goidsborough, the 
plaintiff received a verdict of $1,500.00. (App. 175) 

From the action of Mr. Justice Morris in setting aside 
the first verdict on the ground that he had erroneously 
instructed on last clear chance, etc., and at the second trial 
the refusal to instruct on last clear chance, the inadequate 
verdict and the abuse of discretion of Mr. Justice Goids¬ 
borough in refusing to grant a new trial in toto or confined 
to the single question of damages, plaintiff appeals. 

STATEMENT OF THE CASE. 

i After one o’clock a.m. on May 12, 1943 (App. 39) the 
plaintiff accompanied by Coast Guardsman John F. Mason 
(App. 23) was driving her four-door Buick sedan in an 
easterly direction on Louisiana Avenue, N.W. (App. 23-24) 
It was raining at the time. (App. 23) She had been in 
the city twelve days prior thereto (App. 23), and as she 
approached the intersection of New Jersey Avenue at about 
20 m.p.h. (App. 24) the traffic lights at that intersection 
were not in operation (App. 24), she slowed down (App. 
24) and proceeded into the intersection. 

From curb to curb, Louisiana Avenue is 87 feet (App. 8) 
and New Jersey Avenue is 62 feet. (App. 8) A single set 

i 

of street car tracks are on the easterly half of New Jersey 
Avenue. (App. 8) 

The plaintiff testified that her head lights and dash 
lights were on: that her two windshield wipers were oper- 
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oting and that she had clear vision; that when her car was 
in the intersection she first saw the defendant taxicab (App. 
24) approaching from her left at 35-40 in.p.h. (App. 27) at 
which time the cab was approaching the curb line of the 
intersection. (App. 24) That she immediately applied 
her brakes and was almost at a complete stop when the cab 
which had not changed its speed or course hit the front of 
her car. (App. 26) As a result of the collision, her right 
arm was broken. App. 27) She further testified that 
Mason warned her of the approaching cab while she! was 
in the act of applying her brakes (App. 35) and that her 
car was in good mechanical condition. 

The deposition of John Frederick Mason, as read to the 
jury, showed that he had been in the city but a few days 
'(trior to the accident; that at the time of the accident it 
was raining (App. 39); that both the windshield wipers on 
plaintiff’s car were working (App. 43) and the vision:was 
clear (App. 57); that he had seen plaintiff’s speedometer 
immediately prior to entering the intersection at which 
time she was doing 20 m.p.h. (App. 56) and that before! siie 
reached the intersection she slowed down (App. 40); and 
when she was in the intersection he first saw the defendant, 
cab then sixty feet back of the intersetion going at a high 
rate of speed (A])]). 40) which lie estimated to be -10 m!p.h. 
(App. 53); that when he saw the cab would not be able to 
stop he told the plaintiff to stop and at that time plaintiff 
was already applying her brakes (App. 40); that when 
plaintiff started her car, he saw her headlights illuminate 
a yellow taxicab parked in front of her car. (App. 59) He 
further testified that immediately after the collision he 
:urned off the lights and ignition switch to avoid any explo¬ 
sion or fire from the battery circuit (App. 42); at which time 
plaintiff’s dash lights were on (App. 56) and prior to that 
time her lights had not been turned off (App. 59); that 
when he first saw the cab it was near the street car tracks 
on New Jersey Avenue and that it did not change its speed 
or course until the accident occurred (App. 41); that as a 
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result of the accident the headlights were broken or knocked 
off of the front of plaintiff’s car. (App. 43) 

The police officers placed the point of impact in the in¬ 
tersection, based on statements of the defendant driver, 
Mitchell, as 55 feet south of the north curb line of Louisiana 
Avenue (App. 8) and 27 feet east of the west curb line of 
New Jersey Avenue; that both cars w r ere headed south 
when they arrived (App. 9), the plaintiff’s car was at the 
point of impact (App. 8) and the defendant cab was on New 
♦Jersey Avenue south of the intersection, on the car tracks, 
a distance of 40-50 feet from plaintiff’s car (App. 9) and 
that three women were in the cab. (App. 9, 11) Officer 
Good testified when he arrived on the scene there were only 
the cars of the plaintiff and defendant (App. 63-67) and 
ihere were three women in the cab (App. 67) and he took 
the name of the woman sitting on the front seat, the witness, 
Newman. (App. 67) 

1 The defendant, Mitchell, testified it was not raining very 
hard at the time of the accident, (App. 107), that he was 
driving slowly and carefully (App. 96, 97); that he did not 
■sec plaintiff’s car until just immediately before the crash 
and that she never had any headlights on that he could see. 
(App. 105) He further testified he had only one passen¬ 
ger, Newman, in his cab at the time of the accident (App. 
99); that sometime after the collision Aubry and Johnson 
came to the scene in another cab and got into his cab with 
iNewman. (App. 99) 

The witness Newman testified she was alone in the back 
on the back seat (App. 75); when she hailed the cab it 
was raining slightly, and right after the accident it began 
to rain pretty hard (App. 74); that the cab’s windshield 
wipers were operating (App. 86); that the cab was being 
slowly and carefully operated (App. 74, 75), near the west 
curb of New Jersey Avenue (App. 80, 81); that she w^as 
looking but never saw the plaintiff’s car or its headlights. 
(App. 74, 75) 
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She further testified that after the accident he? two 
roommates came to the scene of the accident in another cab, 
recognized her sandals and got into the defendant’s cab 
with her. (App. 76) 

The plaintiff’s husband, Wirt H. Dean, is on active 'serv¬ 
ice in the U. S. Navy and knew Louis Vallenga and John F. 
Mason. (App. 38,154,158,159) Vallenga introduced Mason 
to plaintiff the night of the day before the accident. (App. 
74, 155) The plaintiff at the time of the accident was en 
route to her home in the 2700 block of North Capitol Street 
(App. 23) and was dropping Mason off at the Harris Hotel, 
Massachusetts Avenue and North Capitol Street. (Apji>. 23) 

STATEMENT OF POINTS. 

First Trial. 

1. The Court erred in setting aside the verdict in plain¬ 
tiff’s favor and granting a new trial. 

2. The evidence warranted the granting of plaintiff’s 
instruction on doctrine of last clear chance. 

i 

3. The evidence supported the amount of the verdict. 

Second Trial. 

1. The Court erred in refusing to instruct on the doctrine 
of last clear chance. 

i 

2. The verdict was inadequate and against the evidence 
of plaintiff’s damages. 

3. The Court committed an abuse of judicial discretion 

in refusing to grant a new trial in toto or limited to the 
question of damages. \ 



> 
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SUMMARY OF ARGUMENT. 

First Trial. 

This accident occurred at night. The plaintiff contended 
that her car was being properly operated and defendant’s 
driver failed to yield the right of way to her, she being 
already in the intersection, and failing on approaching the 
intersection to slow down and keep a proper lookout and 
not having his cab under control to avoid striking her car. 

The defendants contend that their cab was being properly 
operated and that the cause of the accident was the plain¬ 
tiff’s failure to have her headlights on at the time of the 
accident. 

The Court held there was ample evidence from which the 
jury could properly find both the plaintiff and defendant 
were negligent. 

The plaintiff contended there was sufficient street illu¬ 
mination for the defendant driver to have seen the plaintiff 
prior to the collision and that he then in exercising rea¬ 
sonable care had the means to avoid colliding with her but 
failed so to do. 

The evidence of plaintiff’s injuries, that is broken arm, 
permanent six-inch scar, thirty-one days in the hospital as 
the result of two operations, six weeks in a body cast, pain 
and suffering, permanent loss of sensation on lower arm 
and permanent partial loss of use of arm together with 
approximately Two Thousand Dollars ($2,000) out-of- 
pocket expenses, justified a verdict of Fifteen Thousand 
Dollars ($15,000). 


Second Trial. 

At the second trial the Court refused to instruct on the 
doctrine of the last clear chance. 

The same injuries and financial losses were established 
at the second trial as at the first trial and in addition 
thereto the necessity of a third operation. The verdict of 
$1,500 was inadequate. 
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not 


The court believing the jury, had considered matters 
related to plaintiff’s injuries or losses, committed an abuse 
of judicial discretion, by refusing to order a new trial 
■in toto or limited to question of damages alone. 


ARGUMENT. 


FIRST TRIAL. 

Evidence Warranted Instruction on Last Clear Chance and 
Supported the Amount of the Verdict. 

i 

The Court instructed the jury on burden of proof (App. 
116), negligence (App. 109), contributory negligence (App. 
Ill), measure of damages (App. 113, 114), and last clear 
chance. (App. 114-116) The verdict of the jury wa^ in 
favor of the plaintiff in the amount of $15,000.00. (App. 
124) ; 

The defendants filed a motion for judgment notwithstand¬ 
ing the verdict or for a new trial, asserting among other 
grounds that the Court erred in granting the instruction 
on last clear chance and that the verdict was excessive. 
(App. 124) | 

The Court granted the motion and ordered a new trial 
(App. 127), and in support thereof, filed a memorandum 
opinion. (App. 125) The memorandum shows that Mr. 
Justice Morris believed the evidence was such that the 
instruction on last clear chance was not appropriate. He 
expressed his opinion that the verdict was excessive, and 
no doubt, influenced by certain testimony, objection to which 
had been waived by the defendants, that the defendants fyad 
insurance. (App. 125-126) Mr. Justice Morris did not state 
or make findings of fact as to what evidence was lacking 
for the doctrine of last clear chance to be appropriate. or 
wherein the verdict was excessive. 

Therefore, under appropriate subheadings, we will <Jis- 
cuss those features, and refer this Court to appropriate 
evidence submitted to the jury in support of the instruction 
and verdict. 
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(A) Evidence warranted instructing jury on last clear 

chance. 

In his opinion Mr. Justice Morris states: 

“* * ’ At the time of granting the instruction on the 
doctrine of last clear chance at the request of the 
plaintiff, l was in some doubt that the evidence in the 
case was such that the instruction was appropriate. 
Upon further reflection, I am satisfied that, assuming 
the defendants to have been negligent and the plaintiff 
to have been contributorily negligent, there was no 
evidence in the case upon which the jury could properly 
find that the defendant driver was aware, or by the 
exercise of reasonable care should have been aware, of 
plaintiff’s danger and obliviousness, or inability to 
extricate herself from danger, and to further find that 
the defendant driver, with the means available to him, 
was able to avoid striking the plaintiff’s automobile 
after he became aware, or should have become aware, 
of her danger and obliviousness, or inability to extricate 
herself from danger, and then failed to do so. I cannot 
but believe that the giving of such instruction was not 
only erroneous, but prejudicial, and I therefore con¬ 
clude that a new trial should be granted.” (App. 125, 
126) (Italics ours) 

Whatever doubts the Court now states it had when in¬ 
structing the jury on the doctrine of last clear chance, the 
fact remains that he referred to that doctrine three times 
(App. Ill, 113) before so charging, and one time thereafter. 
(App. 120) From the record, it is quite apparent that the 
Court “upon further reflection” may have forgotten the 
testimony on these points which he held were lacking. 

The pin intiff contended that her lights were on, that the 
defendant driver was speeding, that he did not slow down 
approaching the intersection, failed to yield the right of way 
to her she already being in the intersection, as required by 
the traffic regulations. She further contended he was not 
keeping a proper lookout and that if he had, under the 
conditions then existing he would have seen her position of 

1 
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danger and could then, with the means available to him, 
have avoided the accident. (App. 62) ! 

The defendants contended that the cab was being carefully 
operated and the accident was caused by the plaintiff’s 
failure to have her headlights burning, and therefore the 
cab driver could not see her. 

The evidence on which the jury could “properly find that 
(he defendant driver was aware, or by the exercise of rea¬ 
sonable care should have been aware of plaintiff’s danger 
and obliviousness, or inability to extricate herself from 
danger,” is as follows: 

Officer Shipman testified that when he and Officer Goad 
arrived at the scene, only the cars of the plaintiff and defen¬ 
dant were there (App. 7); that plaintiff and Mason were in 
her car and three women were in the cab. (App. 11) He 
further testified that after he arrived, another taxicab catne 
down New Jersey Avenue, passed through the intersection, 
made a U-turn and parked on Louisiana Avenue, (App. 13) 
and thereafter the three women left the defendant’s cab ^nd 
•eft (he scene in the second cab. (App. 11) 

This officer further testified that the cab was 40-50 feet 
south of plaintiff’s car. (App. 9) 

Conceding for the purpose of this argument only, that 
the lights were not burning on plaintiff’s car at the time of 
the collision, a fact which the jury must find as true before 
the doctrine of last clear chance could apply, the question 
then from all the evidence became 

“IVas there sufficient illumination or visibilitv at the 
time of the accident to have enabled the defendant 
driver, by the use of reasonable care, to have seen the 
plaintiff’s car in time to have avoided the accident?” 

The street lights were on at the time of the collision by 
the testimony of all witnesses. (App. Dean 24, Newman 75) 
Mitchell described the street lights as “big white lights:.” 
“Q. Lights that illuminated the street, not traffic lights? 
A. Yes, there were on.” (App. 102) 
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; The witness, Mason, testified, after the accident he saw 
; the cab go a distance of 60-70 feet from the point of impact 
L\pp. 42); saw Mitchell “around back and forth”. (App. 
43) “I took a look at the front of her automobile, and I 
could see the front of the taxicab from where it was. But 
I didn’t go over to the taxicab.” (App. 57) 

That this intersection is very brightly illuminated by 
street lights, may be judicially noticed by the jury, the 
lower Court and this Court. 

The witness Newman testified on direct examination that 
at the time of the collision “it was dark, but it wasn’t too 
dark. I mean if something had been coming with lights, or 
anything, we could have seen it.” (App. 75) # * # “Q. After 
the accident—after the two cars came together—did you 
observe either of the two cars or look at either of them as 
to the damage that was done? A. Yes. / could see the other 
one. J didn’t move out of the cab. I looked hack to see the 
damage.” (Italics ours) (App. 75) * * * “And other car had 
Louisiana tags on it, and there was a sailor and a young 
woman in the car. I did not get out of the taxicab after the 
accident.” (App. 88, S9) 

The witness Newman, on direct examination, testified 
her roommates, Aubrey and Johnson, came to the scene 
of the accident in another cab (App. 76) “and seeing the 
accident slowed down. They didn’t know who it was at the 
lime, and the policeman had opened my door at the back, 
and I had my foot out , and one of my roommates recognized 
my sandals , and they came over to the car.” (Italics ours) 
(App. 76) 

The witness Newman, on cross examination, testified she 
could see to her right, when she was entering the intersec¬ 
tion, as far on Louisiana Avenue as the end of the little 
triangle shown in plaintiff’s photographic Exhibit No. 2. 
(App. 83) 

The witness Johnson testified on direct examination that 
she and Florie Aubrey, both roommates of Miss Newman, 
came to the scene of the accident after it happened in an- 
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ether cab (App. 92); that “when this cab slowed up, 
naturally we looked, and Mildred’s foot was out the back of 
this car—back of this taxicab—and we thought we recog¬ 
nized her (App. 93) (Italics ours) On cross-examination 
when asked if she recognized Miss Newman’s foot, replied 
“Well I didn’t recognize her foot; I recognized her because 
1 leaned over to that cab” and saw her foot sticking out of 
the cab door. (App 94) (Italics ours) 

Mitchell testified that prior to entering the intersection, 
he had looked to his right and left and could see a half a 
block in either direction on Louisiana Avenue. (App. 104) 
By the testimony of all witnesses, plaintiff’s car was 
going east, in the lane of traffic nearest the center line of 
Louisiana Avenue, a distance of approximately 55 feet 
from the north curb line of Louisiana Avenue. (App. 8) 
Apparently the rain did not hinder the vision of the 
defendants. 

Newman testified when she hailed the cab it was raining 
slightly and after accident “it began to rain pretty hard.” 
(App. 74) On cross-examination she admitted that just 
before her cab entered the intersection it was not raining 
so hard that she could not see out and that the two wind¬ 
shield wipers were going. (App. 86) 

Mitchell testified “it was raining, but it was not a down¬ 
pour, as someone here stated. It was just slightly raining, 
because when I called the police, I had a summer suit on, 
and I teas walking 5 or 10 minutes and wasn’t wet,” (Italics 
ours) (App. 107) 

Remembering the cars, after the accident were 40-50 feet 
apart by the testimony of the police (App. 9) and 60-70 
feet by Mason (App. 42), that the headlights were knocked 
out on plaintiff’s car in the accident, and the street illu¬ 
minated by the street lights only, yet there was sufficient 
illumination for the defendant’s witness Newman to see the 
plaintiff’s car bearing Louisiana tags, a distance of at least 
40-50 feet away, while she, Newman, still sat in the cab 
Mid furthermore that there was sufficient illumination for 

. ■ i 
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Johnson to see and recognize Newman’s foot and to recog¬ 
nize Newman. 

Therefore, it is respectfully submitted, that there was 
sufficient testimony from the witnesses of the defendants 
alone, from 'which the jury could have found as a fact, that 
had Mitchell been paying attention to his driving, by the 
use of reasonable care he should have seen plaintiff’s car, 
even if its headlights were not on, at or before the time 
Mitchell reached or entered the intersection, a distance of 
57 feet from the point of collision. 

1 It was for the determination of the jury how many people 
were in Mitchell’s cab at the time of the accident. 

Officer Shipman testified he and Officer Goad went to the 
scene of the accident at 1:40 a. m. in response to a radio 
call and when he arrived found two wrecked cars (App. 7); 
that there were two women in the back of the cab and one 
in front (App. 9, 10); that ‘‘another cab pulled up and 
these people got out and walked over and got in this other 
cab and left. That is how I know there were three people in 
there” (App. 11, see also 71); “The cab they got in came 
jiorth on New Jersey Avenue, made a right turn on Louisi¬ 
ana Avenue, and stopped, and they all got out and walked 
over.” (App. 13) (see also 71) # and these people 

had to walk 25 or 30 feet to get into it.” (App. 71) He did 
not see anybody walk from this taxicab to that of defen¬ 
dant’s (App. 13, 71). 

Officer Goad testified when he reached the scene of the 
accident he saw two damaged automobiles (App. 63); that 
when he went to defendant’s cab, two women were sitting in 
back and one in front of the cab and at that time there was 
no other parked automobile there (App. 67) and Mildred 
Newman was sitting in the front seat. (App. 68) 

The witness Newman testified she had left her roommates, 
Johnson and Aubrey at a barbecue and hailed defendant’s 
cab (App. 73), and rode in back on right side (App. 75); 
that prior to the time that Johnson and Aubrey arrived in 
another cab at the scene of the accident the police had 
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opened the door of her cab, that one roommate got in back 
with her, the other got in front seat and then took her home 
in their cab (App. 76); that Johnson and Aubrey came ; to 
the scene while the police were talking to her (App. 85) and 
that their cab was parked on Louisiana Avenue (App. 87). 

The witness Johnson testified that when she and Aubrey 
arrived at the scene in another cab, the police were there 
(App. 92) “and Mildred’s foot was out of the back of this 
car—back of this taxicab—and we thought we recognised 
her, and we asked him to stop, but I guess he drove as far 
as the Capitol and turned by the Senate Office Building and 
came back toward the scene, and that is when Florie Aubrey 
and I got out.” She “sat in the front with” Newman and 
Aubrey sat in back, and then the three went home in her 
cab. (App. 93) 

The defendant Mitchell testified that Newman was in the 
back of his cab; that after he had phoned for the police “a 
cab coming south on New Jersey Avenue—it slowed up,, it 
went beyond the accident, made a U-turn, came back and 
made a right turn on Louisiana Avenue.” Aubrey and 
Johnson got out of that cab, one getting in the front of bis 
cab, the other in the back (App. 99), and he and the three 
women left the scene in the other cab. 

At the time of the accident, the address on Mitchell’s 
driving license was 320 B Street, N. E. (App. 101), the same 
address of Newman (App. 73), Johnson (App. 91), Aubrpy 
(App. 73) and Mitchell, Newman and Johnson readily ad¬ 
mitted knowing each other prior to the accident. 

If the jury found as a fact, that Newman, Johnson apd 
Aubrey were in the cab at the time of the accident, they 
could well assume that Mitchell was paying more attention 
to his passengers than to his driving. I 

The evidence from which the jury could have found that 
the defendant driver, Mitchell, with the means then avail¬ 
able to him was able to avoid striking the plaintiff after he 
should have been aware of her danger, and failed to do so, 
is as follows: 
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The witness testified that, as of the time of the accident, 
there was no other traffic on Louisiana Avenue or New Jer¬ 
sey Avenue, Mason (App. 53), Mitchell (App. 97) and 
Newman. (App. 74) 

Newman testified cab was doing 10-15 miles per hour or 
15-20 miles per hour at the time of accident (App. 79, £5) 
and had almost come to a standstill before entering the 
intersection. (App. 80) Mitchell testified he approached 
the intersection at a speed of 10-15 miles per hour (App. 
j9G), came to almost a complete stop (App. 103), put his 
car into second gear and proceeded across the intersection 
at a speed of 15-18 miles per hour. (App. 97) 

From curb to curb, Louisiana Avenue is S7 feet and New 
Jersey Avenue 62 feet. (App. 8). 

That plaintiff was 57 feet from the north curb of Louisi¬ 
ana Avenue at time of collision. (App. 8) 

The jury were instructed: 

‘‘You have the right to make reasonable inferences 
from facts which have been established to your satis¬ 
faction, and that means this; that where a fact has 
been shown by the evidence to your satisfaction, you 
may, in helping you to determine the ultimate facts 
that you are called upon to determine in this case, draw 
such reasonable conclusions from the facts so estab¬ 
lished to your satisfaction that a reasonable person 
i would naturally and ordinarily draw from such estab¬ 
lished facts. You use your thinking and reasoning 
processes in the jury box just as you are called upon 
to do in the ordinary consideration of matters that 
you have to reach a determination upon, always remem¬ 
bering that you must find the facts from which to draw 
your conclusions from the evidence.” (App. 119) 

From that testimony alone, the jury could reasonably in¬ 
fer, that had Mitchell been keeping a proper lookout and 
had his car under control sufficiently to prevent colliding 
with pedestrians or other cars already in the intersection, 
as required by the Traffic Regulations, he should have seen 
i the plaintiff from a distance of at least 57 feet, and could 
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i 


then, at the slow speed which he and Newman testified he 
was going, have done, among other things (1) applied his 
brakes, (2) turned to his right into Louisiana Avenue which 
was S7 feet wide or (3) deviated slightly his course on 
New Jersey Avenue and avoided the collision. 

It is not a matter of judicial discretion in the trial Court 
to grant or refuse an instruction on last clear chance, As 
the granting or refusal is the application of a well-settled 
principle of law to a given set of facts. This Court in a 
great number of cases not necessary to cite here, has de¬ 
cided whether or not, under the particular facts of each case, 
the lower Court was correct in granting or refusing such 
an instruction: 

Here, in effect, Mr. Justice Morris by granting a new trial, 
refused to grant the instruction, and his ruling apparently 
became the law’- of the case in the second trial w r here the 
instruction w*as refused (App. 174). I 

The reviewing court must determine whether there is 
evidence for the jury on any particular issue, according to 
its best judgment on the particular record involved and 
each case must rest largely on its owm facts. 


Krcsge v. Korney (1936), 66 App. D. C. 274, 86 
2nd 651 


F. 


Fleming v. Fisk (1936), 66 App. D. C. 350, 87 F. 2nd 
747 

Service Parkinq v. Wash. Times (1937), 67 App. 
D. C. 351, 92 F. 2nd 502 

i 

The record and facts of this case are very similar to those 
in Amdur v. Jacobsen (1927), 57 App. D. C. 181, 18 F. 2nd 
831, except in the latter case the jury found for defen¬ 
dant. j 

In both instances the action wras for personal injuries, 
caused at night by an automobile. The complaint here con¬ 
tained in substance, the same allegations of negligence on 
the part of the defendants as did the counts of the declara- 
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tion there. In both cases the trial turned solely upon ques¬ 
tions of fact. There this Court said: 

“The Court, as is customary in this district in per¬ 
sonal injury cases, and properly in this instance, modi¬ 
fied to the point of elimination the issue of contributory 
negligence, as well as concurring negligence, by sub¬ 
mitting the case to the jury under the rule of last clear 
chance. This, of course, was highly favorable to the 
plaintiff, but, notwithstanding, the jury resolved the 
issues of fact in favor of the defendant. There being 
no issue of law left to determine, the finding of the jury 
; upon the facts is conclusive. ” (p. 182) 

Here under the instruction as given it was for the jury to 
determine from all of the evidence as facts whether the 
i defendant driver by the exercise of reasonable care should 
l have been aware of plaintiff’s danger and then had the 
means available to him to avoid the collision. 

It is respectfully submitted that there was sufficient testi¬ 
mony from which the jury could have found the third and 
fourth elements of the doctrine of last clear chance in favor 
of the plaintiff, that the instruction was proper in form, and 
- that it was prejudicial error to grant a new trial because 
such instruction had been given. 

It might not be amiss at this point to call attention to 
j the testimony of Mitchell and Newman, that prior to the 
! accident the defendant’s cab, operated at a very low speed 
and close to the right or west curb line of New Jersey 
Avenue, Newman placed it 6 feet from the curb (App. 81) 
and Mitchell placed his cab in the righthand second lane 
of traffic and about 6 feet from the curb (App. 107, 108) 
and he testified that he went straight across through the 
intersection until the accident. (App. 108) This would 
have placed the point of impact six or seven feet east of the 
west curb line of New Jersey Avenue, instead of 27 feet 
east, the point of impact designated by Mitchell at the time 
of the accident to the police. (App. 8) 
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It is inconceivable that a Buick Sedan could have hit; a 
Chevrolet Sedan (App. 103) broadside, moved it in the 
direction the Buick was going, for a distance of over %1 
feet, without upsetting the Chevrolet, much less, that the 
Chevrolet could from the latter point continue on its w^y 
40-50 feet. 

(B) Evidence amply supported amount of the verdict. 

In his memorandum opinion, Mr. Justice Morris stated 
“I do consider the verdict rendered to be excessive in 
amount” (App. 120), but did not explain the basis of his 
opinion, except insofar as the question of insurance, the 
topic next to be discussed. 

The uncontradicted evidence of the losses and injuries 
sustained by the plaintiff as a result of this accident were: 

Repairs to her automobile. (App. 61) 

She underwent one operation to put broken bone in her 
arm in place, (App. 15) the bone being held in place by; a 
Parham band (App. 15) and suffered severe pain and suf¬ 
fering before (App. 28) and after that operation. 

Plaintiff was in hospital from May 12 to June 8, 28 days. 
(App. 28) : 

After she left the hospital for a period of seven weeks 
(App. 28) plaintiff wore a plaster cast extending from just 
above her hips to her neck (App. 15) which cast, when dry, 
weighed 15-18 pounds, with her arm in an extended position. 
(App. 17) While wearing the cast she was unable to care 
for herself. (App. 28, 29) 

When she had cast removed, had further pain and suffer¬ 
ing while arm was being forced from its horizontal position 
to a position on her body. (App. 29) This caused lack of 
sleep and necessitated use of narcotics. (App. 30) 

Underwent second operation to remove Parham band 
(App. 15) with further pain and suffering (App. 30), 
remaining in the hospital four days (App. 15), with result¬ 
ing permanent scar 6 inches long (App. 16, 19) which could 
only be removed by further surgery. (App. 19) 
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; Inability to use her hand which caused her to resign her 
i permanent position with the Navy Department (App. 34) 
as a stenographer-typist (App. 23) at a monthly salary 
of $146.00. (App. 32) 

As a result of the accident a nerve was cut or destroyed, 
which caused the permanent loss of sensation in her right 
forearm extending in an area from below the elbow to 
(above the wrist. (App. 16) 

Continuing pain in right arm and loss of dexterity of 
right hand. (App. 31) 1 

Severe contusion to chest with resulting pain. (App. 16) 

; Medical and hospital bills. 

Loss of salary and expenses incurred by return to Louis¬ 
iana for care and assistance. (App. 28) 

The jury were instructed: 

“You are instructed that if you find in favor of the 
plaintiff you shall return a verdict in such amount as 
will fairly and reasonably compensate her ft>r any loss 
she may have suffered from the damage to the automo¬ 
bile and the expenses incurred by reason of medical 
treatment, X-rays, and medicines, and also award her 
an amount which will fairly and reasonably compensate 
her for the pain and suffering she has endured due to 
1 the injuries she sustained. 

“If you find from the evidence that her injuries are 
reasonably certain to continue in the future and are 
permanent in nature, you should award her an addi¬ 
tional sum for any future pain, suffering, and disfigure¬ 
ment as you shall find from the evidence she is reason¬ 
ably certain to suffer.” (App. 113, 114) 

i It is respectfully urged that the total of plaintiff’s out of 
pocket expenses, a few dollars short of $2,000.00, having 
lost permanently the sensation on a large portion of her 
forearm and loss of manual dexterity, with the pain and 
suffering as testified to by her, together with a permanent 

1 In this connection see testimony during: second trial that X-ray dis¬ 
closed a part of the Parham band was left in arm; that plaintiff to have 
mental peace would have to have it removed by an operation, discussed at 
post pp. 21, 22. 
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scar six inches long, warrants a finding by a jury that Jier 
damages were $15,000.00, under the above instruction. | 

Whether Mr. Justice Morris did not, in part, grant a new 
trial because he considered the verdict rendered to be 
excessive (App. 126) is for this Court to ascertain in deter¬ 
mining whether his action in granting a new trial was 
correct. The defendants, by the motion filed in this Coqrt, 
have definitely committed themselves to the proposition 
that the new trial was not granted because the verdict was 
excessive. Also we shall refer to what has been here said 
when discussing the appeal from the verdict of the second 
trial, post 21-23. 

(C) Evidence concerning defendants’ insurance. 

In his memorandum opinion, Mr. Justice Morris stated: 

“During the course of the trial reference was made 
in testimony on behalf of the plaintiff to inquiries of 
a representative of an insurance company. In consul¬ 
tation with counsel for all parties, it was decided by 
defendants’ counsel not to ask for a mistrial on account 
of this occurrance. In view of this, I do not believe a 
new trial should now be granted because of such im¬ 
proper reference. However, I cannot but feel that such 
testimony did have some influence on the jury in fixing 
the amount of the award, and I do not consider that the 
waiver of defendants’ counsel precludes the Court from 
giving consideration to all occurrences during the trial 
in a,determination as to whether or not the amount 
of the verdict was excessive.” (App. 126) (Italics 
ours.) | 

The record does not support Mr. Justice Morris, but to 
the contrary, shows the question of insurance was injected 
by the defendant’s witness Newman, who was being interro¬ 
gated about prior written statements given by her. 

“Q. (By Mr. Offutt) The statement which you say 
you made six days after the accident, and which Mr. 
von Klatt—Mr. von Klatt represents the defendants. 
You knew that, did you not? A. No, I didn’t know that. 
He asked me to come dowm. Q. You did not know in 
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whose interest he was appearing for? A. I knew that 
he had something to do with the cab insurance, I think 
it was. Q. You did not know he was appearing for the 
defendant? A. Yes, I knew it was in connection with the 
taxicab. Mr. Lichtenberg: Your Honor, I want to 
preserve any rights I may have. The Court: You 
understand what that means? Mr. Lichtenberg: Your 
Honor will give the right instructions? The 
Court: Yes. Mr. Lichtenberg: I would not want to 
waste two court davs. The Court: All right.” (App. 

; 90, 91) 

The Act of Congress, June 29, 1938, 52 Stat. 1233, ch. 

! 809 as amended December 15, 1942, 56 Stat. 1051, ch. 734, 
and incorporated in the 1940 D. C. Code, 44-301 “Passenger 
Motor Vehicles for Hire” requires taxicabs to carry insur¬ 
ance. The widespread publicity given to that legislation 
over the radio and in the press, together with the constant 
reminders by “insurance stickers” prominently displayed 
in all taxicabs, leads us to the opinion, that this is one law 
which all residents of the District of Columbia and this 
! jury may be presumed to have known. 

Whether the lower Court may consider that testimony, 
objection thereto having been expressly waived by the 
. defendants, in reaching its determination that the verdict 
! was excessive, is immaterial here. 

Goldberg v. Capitol Freight Lines, 1943 47 N. E. 

(2nd) 67, affirming 41 N. E. (2nd) 302. 

Conclusion. 

It is respectfully urged, that there being sufficient evi¬ 
dence from which the jury could have found four essential 
elements of the doctrine of last clear chance in favor of 
the plaintiff and that she suffered injuries in the amount of 
; $15,000.00, the granting of a new trial was prejudicial error, 
' and this Court should direct the reinstatement of the verdict 
of the jury. 


t 




21 


i 


SECOND TRIAL. 

At the second trial before Mr. Justice Goldsborough> the 
same witnesses testified substantially as at the first trial, 
with the exceptions below, to which we referred supra 

p. 18. 

The Court refused plaintiff’s prayer for an instruction 
on doctrine of last clear chance. (App. 174) This was error 
and we refer to the discussion, supra pp. 10-16. 

The uncontradicted evidence was that plaintiff was con¬ 
fined to the hospital 28 and 4 days as the result of the 
accident. 

Dr. Braden testified the scar was 6 inches and would be 
permanent without surgical operation (App. 133) costing 
between $100 and $150 and requiring plaintiff to stay about 
ten days in a hospital (App. 134) and the operation would 
keep plaintiff away from work three to four weeks. He 
testified plaintiff, her uppper right forearm, had a lack 
of sensory reaction approximately 214 by 8 inches (App. 
132) as a result of the operations (App. 130, 131) and is 
permanent. (App. 132) 

He testified he was then treating plaintiff for neuritik by 
giving her shots in the arm (App. 135) as she complained 
of pains in her shoulder and difficulty in raising her iarm 
above the level of the shoulder (App. .130, 131) and those 
complaints were the result of the accident. (App. 135) 
That plaintiff had between 5 and 10 per cent permanent 
disability of her right arm. (App. 133) That because 1 the 
arm had been in the cast “atrophy” or the arm getting 
smaller had occurred (App. 138) and would be that way 
permanently. (App. 140) 

After the conclusion of the hearing on Friday, June 2nd, 
1944, the plaintiff had further X-rays taken which disclosed 
a part of the Parham Band was left in her arm at the second 
operation. (App. 160) 

Dr. Braden was recalled and testified that while, from 
a medical standpoint it would not be necessary to remove 
it yet there is an “association” between that piece of metal 
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! 2 nd the pains and discomforts complained of by plaintiff 
(App. 162) and plaintiff, knowing it was there, would blame 
U for her pains and discomfort. (App. 161) 

The defendants produced Dr. James A. Gannon, who 
testified he had examined the plaintiff several times; that 
there was no “atrophy” of the arm (App. 165), that there 
was an area on the right forearm which had no sensation 
. but he believed it to be temporary. (App. 166) 

During the trial, the following colloquy took place at the 
bench, out of the hearing of the jury regarding prior state¬ 
ments made by plaintiff: 

Mr. Lichtenberg: That is her admission against in¬ 
terest in this case. It would be permissible. She denies 
she went to the theater. 

The Court: You can prove that she said to the 
contrary. 

Mr. Offutt: Is that a material fact? It must he to a 
material fact. 

The Court: Oh, yes. If she was out on a hullabaloo, 
l think you can prove it. 

Mr. Offutt: Would you say that a theater would he 
that? 

The Court: Her husband wasn't in the general neigh¬ 
borhood. 

Mr. Offutt: I understand that. (Italics ours) (App. 
172) 

Counsel for plaintiff read the following instruction to the 
i jury: 

The jury are instructed that if you find in favor of 
the plaintiff you shall return a verdict in such amount 
as will fairly and reasonably compensate her for any 
loss she may have suffered from the damage to the 
automobile, and the expenses incurred by reason of 
medical treatment, x-rays, and medicines, and also 
award her an amount which will fairly and reasonably 
compensate her for the pain and suffering she has en¬ 
dured, due to the injuries she sustained, and if you find 
from the evidence that her injuries are reasonably 
certain to continue in the future and are permanent in 

I 
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nature, you should award her an additional sum for any 
future pain and suffering and disfigurement as you shall 
lind from the evidence she is reasonably certain to 
suffer. (App. 173) 

i 

After the jury had rendered its verdict for $1,500.00 
(App. 175) plaintiff filed a motion for a new trial in toto 
or a new trial limited to the question of damages, alleging, 
among other things, that the verdict was inadequate. 
(App. 176) _ | 

This motion came on for hearing before Mr. Justice 
Goldsborough, and was not stcnographically reported, but 
the undersigned attorneys filed a statement of that pro¬ 
ceeding as follows: 

“The hearing on the plaintiff’s motion for a new 
trial was not stenographically reported on August! 24, 
1 1 j 44 before Mr. Justice Goldsborough. 

At the outset of the argument Mr. Justice Goldsbor¬ 
ough inquired of counsel for the plaintiff if this was the 
case where the woman plaintiff was out with the sailor 
at the time of the accident. 

At the end of the argument of attorneys for plaintiff 
and without any argument on the part of the attorneys 
for the defendants, Mr. Justice Goldsborough stated 
that he was personally surprised that the plaintiff: in 
this case had obtained a verdict at the hands of the jury 
and that the jury had a perfect right in arriving at their 
verdict to consider the fact that the plaintiff was a mar¬ 
ried woman and that at the time of the accident she 
was in the company of another man, the sailor, to whom 
she was not married. Mr. Justice Goldsborough further 
used language to the effect that the jury might believe 
from the evidence that the plaintiff, on the night of the 
accident, had been acting in an improper manner with 
the sailor and that the jury could take such conduct on 
the part of the plaintiff, and probably did, into consid¬ 
eration in arriving at their verdict. 

Mr. Justice Goldsborough from the bench said he 
would deny the motion. (App. 176, 177) 

The above pronouncement on the measure of damages 
that a jury may consider in arriving at its verdict, facts, 
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false or true, not related to plaintiffs injuries and financial 
losses, is grotesque and unique in American jurisprudence. 

Prior to submitting the case to the jury and out of its 
hearing, the Court apparently at that time was of the opin¬ 
ion that plaintiff “was out on a hullabaloo.” (App. 172) 

No argument or cases are necessary to support the propo¬ 
sition, that if the Court believed, as he undoubtedly did, 
jthat the jury, in arriving at its verdict, had considered the 
.plaintiff on the night of the accident had been acting in 
an improper manner with Mason, then his refusal to grant 
an entire new trial or a trial on the question of damages 
only, was an abuse of judicial discretion. Otherwise he is 
giving judicial sanction to a verdict which was not a substan¬ 
tially just conclusion, arrived at by a jury acting through 
passion, prejudice, mistake or some other cause which should 
not properly have controlled them. 

New trials confined to single issues are approved by this 
Court. 

Ecker v. Potts, 72 App. D. C. 174; 112 F. 2d 581. 

By far the most common situation where a partial new 
trial will be granted is where there has been error in the 
determination of damages. The verdict may be allowed 
to stand so far as it decides liability, and a new trial granted 
on damages alone. 

Gasoline Products Co. v. Ch-amplin Ref. Co., 283 
U. S. 494 (1931) 

j If there ever was an appeal wherein the evidence and 
record clearly implies passion or prejudice on the part of 
the jury in arriving at their verdict, this is that appeal. 
It is such a verdict as this Court may and should review. 

Capitol Construction v. Uoltzman, (1906) 27 App. 
D. C. 125. 

Chambers v. D. C., (1916) 44 App. D. C. 331. 

Wash. Ry. v. Upperman, (1918) 47 App. D. C. 219. 


i 
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American Ice v. Moorehead, (1903) 62 App. D. C. 266, 
66 F. (2d) 792. „ | 

I 

It is clearly a case in which this Court should reverse an 
abuse of judicial discretion by the Trial Court in refusing 
to grant a new trial. 

Frye v. Lyon, (1924) 55 App. D. C. 48, 299 F. 296. 

Fitzgerald v. Dodson, (1928) 58 App. D. C. 150, 26 
F. (2d) 522. 

District National Bank v. Maiatico, (1932) 61 App. 
D. C. 242, 60 F. (2d) 1078. 

Concrete Oil Tank v. Menefee, (1932) 61 App. D. C. 
63, 57F. (2d) 429. 

May Dept. Stores v. Bell, (1932) CCA 961 F. (2d) 
830. ... i 

Chesevski v. Strawbridge <& Clothier, 25 F. Sup. 325 
(N. J. 1938). 

Tompkins v. Pilots Assn., (E. D. Pa. 1940) 32 F. Sup. 
439. 

Dodson v. Raker, (E. D. Ill. 1940) 3 FRS 59a-22l— 
case 2 

Cases in note 1931. 75 L. Ed. 1191. 

i 

A reviewing court has the power in ordering a new trial, 
to limit the issues to the question of damages when this 
issue is distinct and separable from the matters involved 
in other issues. When the jury had found the defendants 
liable but the Court had erred in refusing to submit to the 
jury the issue of punitive damages, the case was remanded 
for a new trial on that issue alone. \ 


Atkinson v. Dixie Grayhound Lines, Inc., 5 Circuit 
June 7,1944, 8 FRS 59a. 222-1. 

The plaintiff’s out-of-pocket expenses being a few dollars 
short of $2,000 it is quite evident that the jury did not 
consider the instruction on the measure of damages set 
forth above. We refer this Court to our discussion of 
plaintiff’s damages, supra pp. 17, 18, and the additional 
medical testimony before this jury ( supra pp. 21, 22) 


i 





26 


Conclusion. 

It is respectfully urged that the Court erred by refusing 
to instruct on last clear chance, that the verdict of the second 
trial was inadequate and that the court in refusing to set 
the verdict aside committed an abuse of judicial discreion. 

Respectfully submitted, 

Ward B. McCarthy, 

j 7 

Investment Bldg. 

Dorsey K. Offutt, 

613 Woodward Bldg. 
Attorneys for Plaintiff. 
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L FIRST TRIAL. 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 21033 

Esther L. Dean, 2705 North Capitol Street, "Washington, 
i D. C., Plaintiff, 

v. 

Century Motor Company or Century Motors, Inc., a cor¬ 
poration, 2022 Fourteenth Street, N. W., Washington, 
D. C., and Cyril T. Mitchell, 320 B Street, N. E., 
Washington, D. C., Defendants . 

Filed Aug 24 1943 

Complaint for Negligence—Damages for Personal Injuries 
—Private Automobile in Collision With Taxicab. 

1. The plaintiff, Esther L. Dean, is a citizen of the United 
States and a resident of the District of Columbia. The 
amount in controversy is in excess of Three Thousand Dol¬ 
lars ($3,000), exclusive of costs. 

2. Heretofore, to-wit, on the 12th day of May, 1943, at 
the intersection of New Jersey Avenue and Louisiana Ave¬ 
nue N. W., Washington, D. C., the defendant, Cyril T. 
Mitchell, was operating a motor vehicle taxicab owned by 
the defendant, Century Motor Company or Century Motors, 
Inc., a corporation, and carelessly and negligently drove 
said motor vehicle taxicab while operating the same in a 
southerly direction on New Jersey Avenue at an unlaw¬ 
ful, excessive and unreasonable rate of speed, considering 
the traffic, visibility, weather, surface and width of the high¬ 
way, and other conditions then and there existing, careless¬ 
ly and negligently failed to keep a reasonable and proper 
lookout, carelessly and negligently failed to keep the said 
motor vehicle under reasonable and proper control, care¬ 
lessly and negligently failed to slow* up said motor vehicle 
and yield the right of way to the plaintiff, who was driv¬ 
ing an automobile in an easterly direction on Louisiana 
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Avenue, and carelessly and negligently failed to slow down 
or to make some effort to avoid striking the automobile 
which the plaintiff was then and there operating when; he 
saw, or in the exercise of reasonable care should have 
2 seen, the plaintiff in a position of obvious and great 
peril and unable to extricate herself therefrom; all 
in violation of the traffic and motor vehicle regulations^ of 
the District of Columbia then and there in full force qnd 
effect, namely, Article 6, section 21(a) and (b), Article 6, 
section 22(a), (b) and (c), and Article 6, section 20(a). 

3. As a result of the negligence of the defendants, j as 
aforesaid, the defendant, Cyril T. Mitchell, while acting as 
the agent, servant and/or employee of the defendant, Cen¬ 
tury Motor Company or Century Motors, Inc., a corpora¬ 
tion, caused and permitted the said motor vehicle taxicab 
to collide with the automobile which the plaintiff was then 
operating, and caused the plaintiff to sustain severe and 
permanent injuries; plaintiff suffered and sustained numer¬ 
ous bruises, contusions and lacerations about the he&d, 
body and limbs; plaintiff sustained a severe fracture of the 
humerus of the right arm, and was required to be confined 
to the hospital for a long period of time and wear a body 
cast, and to undergo several operations which have left the 
plaintiff with permanent and disfiguring scars; plaintiff 
has suffered and sustained a permanent nervous shock; 
the automobile which she "was then driving was greatly 
damaged, in approximately the amount of $500; plaintiff 
has been rendered permanently sick, sore, lame and dis¬ 
ordered, and has suffered and will in the future continue 
to suffer severe physical pain and mental anguish; plaintiff 
has been permanently crippled, disfigured, and scarred; 
plaintiff has incurred and will in the future be obliged to 
incur great amounts of expenses for medical and surgical 
treatment, hospitalization, x-rays, nursing treatment, medi¬ 
cal supplies, and medicine; plaintiff has been and will in 
the future be prevented from leading a normal, active life, 
which she has been accustomed to lead; plaintiff has also 
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suffered damage to her personal property, and has suffered 
a large loss of earnings; all to the damage of the plaintiff 
in the sum of Twenty-five Thousand Dollars ($25,000). 

3 WHEREFORE, the plaintiff demands judgment 
against the defendants, and each of them, in the sum 

of Twenty-five Thousand Dollars ($25,000), besides costs. 

WARD B. McCarthy and 
DORSEY K. OFFUTT, 
Attorneys for Plaintiff , 

By: DORSEY K. OFFUTT, 

613 Woodward Building, 
REpublic 1776. 

Demand for Jury Trial. 

Plaintiff demands a jury trial of all the issues in the- 
above-entitled cause. 

DORSEY K. OFFUTT, 

Attorney for Plaintiff. 

• ••••#•• • • 

4 Filed Sep 9 1943 

Answer. 

First Defense 

The Complaint fails to allege a cause of action upon 
which relief may be granted. 

Second Defense 

1. The defendants admit that on to-wit, May 12, 1943 
they were involved in a collision with the automobile of the 
plaintiff, but deny that they were negligent and deny each 
any every other allegation contained in Paragraph 2. 

2. Defendants deny the allegation contained in Paragraph 
3, but as to the damage sustained by plaintiff, have no 
information sufficient to form a belief. 
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Third Defense 

If plaintiff was involved and damaged as alleged, snch 
injury and damage was caused by her own negligence. 

WILLIAM R. LICHTENBERG, 
Attorney for Defendants , 

1074 National Press Bldg., 
Washington, D. C. 

i 

• • • • # * # • 

5 Filed Dec 20 1943 ; 

Pretrial Proceedings. 

Statement of Nature of Case: 

J 

This is an action for damages for personal injuries al¬ 
legedly sustained by the plaintiff and for damages to her 
automobile. 

Plaintiff claims that she was driving her automobile in 
an easterly direction on Louisiana Avenue, N. W., at or 
near the intersection of New Jersey Avenue when said auto¬ 
mobile was struck by a taxicab of defendants; that said tax¬ 
icab, owned by defendant #1 and operated by defendant 
#2, was being driven in a southerly direction on New Jer¬ 
sey Avenue; that defendants -were negligent in that the op¬ 
erator of the taxicab drove the same at an excessive rate 
of speed; that he failed to keep the taxicab under proper 
control; that he failed to maintain a proper look-out; that 
he failed to yield the right-of-way to plaintiff; and vio¬ 
lated certain sections of the Motor Vehicle and Traffic 
Regulations of the District of Columbia; and that such 
negligence proximately caused the collision and serious 
and permanent injuries to plaintiff. Plaintiff also claims 
damages to her automobile. 

Defendants deny each and every act of negligence claimed 
by the plaintiff, and in the alternative rely on contributory 
negligence, and upon plaintiff’s sole negligence. 

In view of the claim of contributory negligence, plaintiff 
relies on the Last Clear Chance Doctrine. 
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STIPULATION: By agreement of counsel for the re¬ 
spective parties, present in Court, it is ordered that the sub¬ 
sequent course of this action shall be governed by the fol¬ 
lowing stipulations unless modified by the Court to prevent 
manifest injustice: 

Pertinent traffic regulations may be received in evidence 
without formal proof. 

Defendants may, within 5 days, file a counterclaim against 
plaintiff for damages to the taxicab. 

Three photographs purporting to show the intersection, 
initialed by the Pre-Trial Justice, and any photographs 
submitted by the Police Department may be received in 
evidence without formal proof, subject to relevancy and ma¬ 
teriality. 

Bill of Dr. Braden for $200.00, initialed by the Pre-Trial 
Justice, may be received in evidence without formal proof. 

It is agreed that plaintiff may take the depositions of 
Wirt H. Dean and John T. Mason, or either of them, upon 
one day’s notice to counsel for defendants. 

6 Within the next three days, defendants may have 

the opportunity of having a physical examination of 
plaintiff by a physician of its choice, and a copy of such 
doctor’s report shall be furnished to counsel for plaintiff. 
Counsel for plaintiff shall also furnish copy of medical 
report to counsel for defendants. 

F. DICKINSON LETTS, 

Pretrial Justice. 

Dated December 20, 1943. 

Remarks of Pretrial Justice for consideration of Trial 
Justice. 

Attorneys authorized to act: 

DORSEY K. OFFUTT 
ward b. McCarthy 

Plaintiff. 

WM. R. LICHTENBERG 

Defendant. 
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Excerpts from Testimony and Proceedings 
January 5, 6, 7,1944. 

i 

22 James B. Shipman 

was called as a witness for and on behalf of the plaintiff. 
Direct Examination 

By Mr. Offutt: j 

* * # * « • # • • | • 

23 Q. Will you please state your full name? A. James 
B. Shipman. 

Q. You are a member of the Metropolitan Police De¬ 
partment? 

Q. You are attached to what precinct? A. Traffic Divi¬ 
sion. 

Q. Accident Investigation? A. Accident Investigation. 
Q. In connection with your duties in the Police Depart¬ 
ment in the Accident Investigation unit, did you on May 12, 
1943, go to the scene of an accident at Louisiana Avenue and 
New Jersev Avenue, Northwest? A. I did. 

Q. Was that in response to a radio call? A. Yes, sir. 
Q. What was the weather when you went there? A. It 
was raining very hard at the time. 

Q. When you got there, will you tell us what you saw. 
A. Well, at the time we arrived, there were two wrecked 
cars. One of them was sitting in just about the center of 
the intersection, and the other car—the taxicab—was a lit¬ 
tle south of the intersection on New Jersey Avenue, j 

• • # • • * • * j • 

24 Q. Officer, will you step down and give us the mea¬ 
surements? This is a very rough diagram of that 

intersection. If you can help us improve on it, we will be 
appreciative of it. 
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This is north and south (indicating); this is east and 
west (indicating). This is Louisiana Avenue (indicating); 
this is New Jersey Avenue (indicating). Will you give us 
the measurements of the two streets, please, sir? You have 
made those measurements, have you not, sir? 

A. Yes, sir. 

New Jersey Avenue is 62 feet wide. 

The Court: Had you not better note that somewhere as 
you go along? 

By Mr. Offutt: 

Q. Mark it on there. That is from curb to curb, not at an 
angle? A. No; from curb to curb. Louisiana Avenue is 87 
feet wdde. 

• *#«.••*••• 

25 Q. Officer Shipman, can you show us, when you got 

there, where the point of impact was? How did you 
determine that point of impact? From the physical facts 
you saw on the street ? A. Mrs. Dean was injured; she was 
sitting in the automobile; and the cab driver said the acci¬ 
dent happened just where the front of her car was. I made 
measurements from that point. 

Q. All right. A. The point of impact. 

Q. That is the cab driver, Cyril T. Mitchell (indicating)? 
A. That is right. The point of impact was 55 feet south of 
the north curb of Louisiana Avenue. 

**** ****** 

26. Q. How far was the point of impact from the car 
track? Do you know T that, sir? A. Well, the car is 6 
feet wide. I should say 2 feet from the car track there. So it 
would be 8 feet. Of course, that car line there is not in the 
center of the street; it is more to the east curb than to the 
center of New Jersey. 

Q. That is, there were two car tracks, and they removed 
one and left one, which is on the east side of the street; is 
that correct, sir? A. That is right, yes. It is 27 feet east 
of the west curb of New Jersey Avenue from this point. So 
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the point of impact was 27 feet—in other words, the; car 
traveling east on Louisiana Avenue was 27 feet in the inter¬ 
section; the car coming south on New Jersey was 55 feet in 
the intersection. 

27 Q. Where was the taxicab when you reached the 
scene of the accident? A. The taxicab was up here 

on—rather south of Louisiana, on New Jersey. This jis a 
little triangle cut back a little over 50 feet. 

Q. That is not as wide as we have it on the diagram? 
A. No. Just a little division in the roadway separate C 
street from Louisiana Avenue. 

The taxicab vras sitting on the car tracks up in here (indi¬ 
cating). I didn’t measure it exactly, but it was roughly 
around 40 feet from the point of impact. 

Q. Would you mark it? Could you mark about where the 
taxicab was, that was about 40 feet from the point of im¬ 
pact? A. Yes. 

Q. Which way was the taxicab headed? Which way was 
it facing? A. He was still heading south. 

Q. Where was the Buick? A. The Buick was sitting ipore 
or less on an angle, with the front of it pointing toward the 
southeast curb. In other words, it looked like it had pivoted. 
The rear end looked like it had skidded around, although 
there weren’t any marks that indicated that. But it was 
sitting at a 45-degree angle of that car track. 

• • * * • # • • • 

j 

28 Q. The fronts of both cars were facing in a south¬ 
erly direction? A. That is right. 

Q. Were the lights in operation when you reached there? 
A. No, the lights were off. • | 

The Court: What do you mean by “lights”? 

By Mr. Offutt: I 

Q. Traffic lights? A. Traffic lights. 

Q. Was there anybody in the taxicab when you reached 
there, sir? A. Anybody in the taxicab? 

Q. Yes; any passengers or people in the car? A. Yes, 
there were two women. 
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! Q. In the back. A. One in the front. 

Q. That is, the taxicab? A. The taxicab. 

Q. Was anybody in the Buick when you reached there? 
A. Mrs. Dean was in the Buick. 

Q. What else did you see other than what you have told 
us now after you reached there? A. That is about all. 

Q. What damage did you observe was done to either one 
of the cars? A. Well, the taxicab was damaged on the right 
front fender. That is on the side Mrs. Dean’s car was dam¬ 
aged in the front. 

Q. Were the headlights damaged in any way on 
29 Mrs. Dean’s car, as you recall? A. I really couldn’t 
say. 

Q. Do you know what happened to Mrs. Dean after you 
got there? Did she go to the hospital? A. Yes. We called 
an ambulance, and they sent a scout car ambulance up there 
and took her to Casualty Hospital. 

Q. Do you know whether anyone else went with Mrs. 
Dean from the scene of the accident? A. No, I believe she 
went by herself, and just the two police officers, 
i Q. You do know whether Mr. Mason, who was a passen¬ 
ger in the Buick, went to the hospital? A. I don’t recall. 
I know he went to the hospital, but whether he rode with 
us, I don’t know. 

Q. Did you get any information as to the speed of the 
taxicab from the taxicab driver? Did he tell you how fast 
he was going? A. Yes. 

Q. What speed did he tell you he was going? A. 20 or 25 
miles an hour. 

.30 Q. Did the taxicab driver make a statement to you 

about how the accident happened? A. He said he 
didn’t see Mrs. Dean’s car until right at the time of collision 
and that her car didn’t have any headlights burning in it. 
That was the reason he gave for not seeing her. 


I 



Q. Did he make any other statements to you at that time ? 
A. No, that was the only statement he made—as to his 
speed and why the accident happened. j 

Q. Was anything said by him about the passengers in 
the cab? A. No, I never questioned as to the passen- 
31 gers. As a matter of fact, I didn’t know how many 
people were in the taxicab until we were about!fin¬ 
ished with the investigation, and another cab pulled i up, 
and these people got out and walked over and got in this 
other cab and left. That is how I know there were three 
people in there. 


Q. Can you tell us what time you got to the scene of the 
accident, Officer Shipman? A. Well, we got there a very 
few minutes after it happened, because we were right down 
at No. 1 Precinct. As I recall, we were down on Third 
street. We got there about 1:40, because we received the 
radio call at 1:33. 

Cross-Examination I 


By Mr. Lichtenberg: 

Q. Officer, will you step down here a moment, 
32 please? Louisiana Avenue is divided into eight 
lanes, is it not? A. I believe that is right. 

Q. It is 87 feet wide? A. Yes. 

Q. That would make about 11 feet for each lane? A. Yes. 
Q. The accident occurred 55 feet south of the north curb? 
A. Yes. 


• • * • • * • •>• 

34 By the Court: 

• • • • • * • • 

Q. Let us try to get it in a position so that there is no 
question. In an easterly direction, what was the critical 
measurement? A. 27 feet from the w r est curb line. 
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35 By Mr. Lichtenberg: 

Q. There weren’t any skid marks, were there? A. No 
skid marks. 

«••••••••• 

By Mr. Offutt: 

Q. Did I understand you to say the point of im- 

36 pact w T as 2 feet west of the streetcar track? A. Wait 
a minute. That is where I made my mistake. It is 2 

feet out to the taxicab; then 6 feet out would be 8 feet. In 
other words, the wdiole taxicab was 2 feet off the car track 
to the west of the car line. 

• ••••#•••• 

By Mr. Lichtenberg: 

Q. Officer, I understood you to testify that the damage 
to the taxicab was on its right front fender, on the side? 
A. That is right. 

Q. As though an object had run into the side of the taxi¬ 
cab? A. That is right. 

Q. And that the damage to the Buick was all in the front? 
A. That is right. 

Q. That is, both fenders and the bumper were damaged, 
as best you remember? A. As best I remember, the whole 
front of her car was practically demolished. 

37 By Mr. Lichtenberg: 

Q. When the taxicab driver told you that he did not see 
Mrs. Dean because no headlights w’ere burning, w-as that 
in the presence of Mrs. Dean and the sailor who was with 
her? A. No. 

Q. Did you inquire of Mrs. Dean as to whether or not 
her lights were burning? A. Yes, I asked Mrs. Dean if her 
lights were on. 

Q. What did she say? A. She said they were. 

Q. When was that? A. While she was still sitting in the 
automobile, waiting for the ambulance to take her away. 
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Q. Did she not also say that she did not see the taxicab 
until the collision occurred? A. That is right. ! 

Q. When you saw these people get out of the taxicab, it 
was some time after you had got there? A. That is right. 

Q. Did you observe Mr. Mitchell, the operator ofl the 
taxicab, hailing another cab? A. No, I didn’t observe him 
hailing another cab, but he was over there near that cab. 

Q. There wms another cab? A. Yes, there was another 
cab took them away. 

Q. Did you observe that two ladies were holding on to 
the third lady, helping her into the other cab? A. No.: As 
I recall it, the cab they got in came north on New 
38 Jersey Avenue, made a right turn around on Louis¬ 
iana Avenue, and stopped, and they all got out and 
walked over. Now, whether they were helping one another, 
I wouldn’t know. ; 

Q. You didn’t see anybody get out of this cab and walk 
over to this cab? A. No. I 

Q. You were not paying too much attention to that? 
A. No, I wasn’t paying attention. 

Q. All of your attention, or most of it, was centered 
around the accident itself? A. That is right. 


39 Q. I notice under “Names of Witness,” you have 
“Mildred Newman.” W'here did you get that name, 
if you recall? A. I don’t know whether the cab driver gave 
that to us or whether Miss Newman made herself known. 
But I believe the taxicab driver gave her name. 

Q. W r here did you get the name of John Mason? A. fie 


gave us his name himself. 


That was the sailor. 


40 


Dr. James W. Braden 


was called as a witness for and on behalf of the plaintiff. 
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Direct Examination 
By Mr. Offutt: 

l Q. Will yon state your full name, please? A. James 
W. Braden. 

j Q. You are a practicing physician and surgeon in the 
District of Columbia? 

Mr. Lichtenberg: We will concede the Doctor’s quali¬ 
fications. 

41 Q. Did you on and after May 12, 1943, have occa¬ 
sion, in connection with your practice, to attend and 
treat Mrs. Esther L. Dean, the plaintiff in this case, for 
injuries she received on that date? A. Yes, sir. 

Q. Will you tell us, when you first saw her, what you 
found and treated her for? A. On May 12, 1943,1 first saw 
Mrs. Dean at Casualty Hospital in bed. Examination at 
that time revealed a fracture of the right humerus, which 
is the large bone in the upper arm, and a contusion of the 
chest wall. 

X-rays of her right arm were made on the 12th of May 
and revealed this fracture, which is a fracture right above 
the elbow. The arm is high, like that (indicating), vrhen the 
X-ray is taken, and the fracture was right here (indicat¬ 
ing). That w T as on the 12th. 

By the Court: 

Q. You might point out where the fracture is. You can 
recognize it A. Here is the fracture here (indicating)— 
this piece of bone that is down here (indicating); and this 
is the elbow joint (indicating). This is the forearm—both 
bones in the forearm (indicating). Here is the shoulder 
(indicating). This is the side of the chest and shoulder (in¬ 
dicating) ; the large bone in the upper arm, fracture of the 
elbow joint, and forearm (indicating). 
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On May 13 the patient was given an ether an- 

42 esthetic, and incision made on the outside of her 
arm, and a band passed around this bone to hold it 

in position. 

X-rays made on the 14th, the following day after the op¬ 
eration. That is the same bone, with fracture back in posi¬ 
tion, with band around the bone to hold it in position. This 
is the X-ray following operation. 

At the same time, a body cast, or cast which extended 
from above her hips up around to her neck, with a piece 
running out here to hold her body in this position, was ap¬ 
plied to help support the arm as well as the band support¬ 
ing the fracture. 

Patient left hospital with band still on the bone and (he 
cast still on, with her arm out this way, on June 8, 1943. 

I understand she left town then, and I gave her instruc¬ 
tions to have a doctor at the place where she went remove 
the cast. The doctor did remove the cast, and when I next 
saw her she had her arm fastened down this way with ad¬ 
hesive plaster. 

On July 14 we took another X-ray, after the cast had been 
removed, still with the band in place. That X-ray shows 
good healing. In other words, you can’t see the space be¬ 
tween those bones. That bone is healed sufficiently so that 
the band can be removed. 

On July 18 patient was readmitted to the hospital, and 
this band was removed. Another incision was made, and 
the band was removed. 

On July 21 she was discharged from the hospital, and 
since that time she has been reporting to me at frequent 
intervals for further check-up. 

Shall I go ahead and tell what I found? 

By Mr. Offutt: 

43 Q. Yes. Will you tell what you found? A. When 
I examined this patient yesterday, she made the 

statement that the arm felt fairly well. 

• • • •• •' • • • • ! • 


i 
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The Witness: Objectively, that is what the patient told 
me. She had pains in her arm occasionally, especially when 
the weather was changing, like it was yesterday—rainy 
weather. 

Subjectively, or what I saw when I examined her, func¬ 
tion in the—sorry; I had it backward. What I found when 
I examined, she had good function in her elbow—shoulder 
and elbow. In other w’ords, she has good use of her arm. 
She does have some numbness down over her forearm, 
which can be demonstrated by putting a sharp object 
against the patient’s forearm. She has this numbness, 
which may or may not be permanent; I can’t say at this 
time whether it is permanent. She has a scar on her right 
arm which is about 6 inches long. 

By Mr. Offutt: 

Q. Can you tell us, Doctor, from what that numbness 
comes? A. When you make incisions to apply this band 
or to remove the band, you can hardly do it without 
44 injuring some of the superficial nerves—some super¬ 
ficial nerves applying to the skin area—and they 
interfered with function of the arm. Whether they are in¬ 
jured and will fail to function completely or are injured 
for a while, you can’t say. 

Q. If it is completely torn in tw r o, there is no repair? 
A. Not if they are small; they are threadlike. 

Q. You spoke of contusions on the right chest, I believe ?- 
A. A contusion of the chest wall. 

Q. Will you explain what that was in more detail? A. A 
contusion is a bruise—of the chest wall here. She com¬ 
plained of pain, and there was evidence—in other words 
there was ecchymosis there, evidence of bruising around 
part of the chest. 

Q. Was that over an extensive area or over a small area? 
A. Over a small area. 

Q. Was it a deep bruise or a surface bruise? A. The part 
you could see was superficial; but in order to have blood 
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under the skin that way, it was probably a pretty deep 
bruise. I can’t say exactly how deep it was. 

Q. Dr. Braden, you spoke about and showed the jury 
the fracture on the first X-ray you showed us, and there 
was some separation of the bone where it had been broken. 
When that fracture occurred in that way, was there any 
damage done other than to the bone? Were any of the 
tissues injured in any way? A. Always you have damage 
to surrounding tissues—nerves, muscles, tissues. With a 
fracture, we rather assume that. When we have a frac¬ 
ture—I should have made that more clear—this type of 
fracture—there is definite injury to all of the tissues. 
45 Q. These things you told us very briefly about. 

Putting on the band seemed like a simple thing. But 
can you give a little more explanation of how you had to 
do that? You said you applied a general ether anesthetic. 
A. The patient is put to sleep and placed on a special 
fracture table, so that we can hold the arm in a certain 
position, like this (indicating). Then a cut is made in tfie 
arm, which extends down to the bone, and separated so that 
you can actually put your fingers on the bone and press 
the bone together. This narrow band is put there, is pulled 
around with a special instrument, and tightened in place, 
and then the w’ound is closed, sewed up with catgut and 
silk, and then after that this plaster cast, w T hich extends 
all around the body and up over the arm, is applied. 

Q. Can you tell us why the arm is placed up in the posi¬ 
tion you showed? Is that what you call an airplane cast? 
A. That is put up there—it is a long story—but the mus¬ 
cles of the arm are relaxed more in that position, as far 
as this certain area of bone is concerned. In other words, 
if we put it down, these muscles would have a tendency to 
pull the fracture out of place. 

Q. That body cast you referred to—about how heavy is 
that thing? A. That cast would weigh about 15 to 18 
pounds when it is dry. 
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Q. Would there be any limitation of the activities of 
a person wearing such a cast? A. Yes, sir, quite a little 
limitation. 

! . • * • * • • • 

i 

46 Q. How long did you instruct Mrs. Dean to keep 
that cast on? Or, putting it the other way, when did 

you tell her to have it removed? Do you know*. A. Well, the 
exact time, I don’t know'. Probably, say, around six to 
eight weeks. 

Q. Do you kuow T whether she stayed in town after she 
was released from the hospital? A. If she did, I didn’t 
see her. I understood she did— 

Mr. Lichtenberg: Do not tell us what you understood. 

By Mr. Offutt: 

Q. Did you remove the cast, Dr. Braden? A. No, sir. 
Q. Were you in touch with the patient during the time 
after she had left the hospital? A. Yes, I received some 
communications or letters from her. 

Q. Were they in connection with that treatment? 

47 A. In connection with that treatment; that is right. 

Q. Did you receive any communication from her 
relative to removal of the cast while she w T as away? A. Yes. 
• • * * * • # • • » 

Q. I think you stated it w r as July 18 when the band was 
removed. A. Parham band. If I did, I was wrong. She 
was readmitted to the hospital July 18, and the band was 
removed July 19. 

Q. When she was readmitted, will you tell us w r hat you 
did then and how T the operation was performed? A. At 
that time, of course, the patient’s arm was out of the cast. 
We had to prepare the arm again by applying alcohol 
dressings, so that w'e could cut dowm the chance of infec¬ 
tion in opening the skin. 

I cut through the same incision, so that there w’ould be 
only one scar, and opened the tissues up again, so that I 
could touch the bone and remove the band. 
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Q. Was that done under a general or a local anesthetic? 
A. No, this is done under a general anesthetic. You have 
to put the patient to sleep. 

48 Q. You have to go to the operating room and put 
the patient through a general anesthesia—com¬ 
pletely under the effects of anesthesia? A. Yes, sir. 

Q. Dr. Braden, one further thing, and I think I am 
through. You spoke about the scar. Is that scar a per¬ 
manent scar, in your opinion? A. Yes, sir; the scar is 
permanent. 

Q. Has it reached the degree now where it will get any 
better, or has it— A. The color will change; it will be¬ 
come a little lighter. 

Q. But as to the sensitiveness of the area covered by 
the scar tissue? A. It will not change. 

Q. That is, unless some surgical intervention, like skin- 
grafting— i 

Mr. Lichtenberg: If your Honor please, I do not know 
who is the doctor. 

The Court: I think that is a leading question just to cen¬ 
ter the point. In other words, I think that all Mr. Offutt 
means by the question is that in the absence of some sur¬ 
gical operation it will not change. 

Bv the Court: 

* 

Q. That is what you mean, is it not, Doctor? A. Yes, sir. 
By Mr. Offutt: 

Q. You spoke about the area where there was no sen¬ 
sation because of the nerve condition. A. Yes. 

49 Q. Is that one which is objective or subjective? 

A. That is objective. ! 

! 

I 

By the Court: 

Q. Do you mean that you can determine it independently 
of what the patient says? A. Yes. 
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By Mr. Offutt: 

Q. How did you determine it? A. By pricking the pa¬ 
tient with a pin. 

Q. Did you do it with this patient? A. Yes, sir. 

Q. If it vrere necessary, could you do it in the presence 
of the jury, so that they could see whether it was an ob¬ 
jective symptom? A. Yes, sir. 

Cross-Examination 

By Mr. Lichtenberg: 

Q. Doctor, you did not stick a pin into her other arm, 
did you? A. Yes. 

Q. "Was there very much of a difference? A. Yes. 

Q. She did feel the pin, did she not? A. In my opin¬ 
ion, no. 

Q. Did she tell you she did not? A. She said she had 
a numbness. She did not—she said she did not feel it; and, 
in my opinion, she did not. 

50 Q. You did not stick it in very far, did you? 
A. Yes. 

Q. How far? A. Enough to make it bleed. 

Q. She did not wince? A. No. There are other signs 
besides what the patient tells you. 

Q. But when you stuck the pin in, she just sat there 
•without any emotion at all? A. Yes. 

Q. You are sure about that? A. Yes, sir. 

Q. You testified a short time ago that she has good func¬ 
tion in her shoulder and her elbow and wrist? A. Yes, sir. 

Q. And that she also has a very good use of the arm? 
A. Yes, sir. 

Q. When you talk about the contusions, Doctor—about 
whether they were deep bruises or not—when someone 
runs into a door and gets a black eye, that is the sort of 
bruise this was, is it not? Did you call it ecchvmosis? 
A. Yes. 
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Q. It would be ecchymosis if you ran into a door and 
your eyes got black for a period of time? A. Yes. 

Q. Ultimately that absorbs inside—becomes normal? 
A. The ecchymosis leaves, yes, sir. 

Q. It did in Mrs. Dean’s case, didn’t it? A. Well, you 
are not asking the whole story; but the ecchymosis 
51 disappeared; that is right. 

Q. The cast is put on, is it not, for the purpose 
of immobilizing the arm, so that there will be no separa¬ 
tion of the bone? A. That is right. 

Q. There is no need other than that to put a body cast 
on; is not that correct? A. That is right. 

Q. If the patient could have put her arm in position and 
held it there, a body cast vrould not have been necessary; 
is not that correct? A. I never would trust anyone that 
far. Theoretically it is possible. 

Q. In other words, the cast on the body was not for the 
purpose of aiding any other part of the body than the 
arm? A. That is right. 


Redirect Examination 
By Mr. Offutt: 

Q. Doctor, will you tell use the whole story about the 
ecchymosis? Is it a very long story? A. No, sir. 

Q. Will you tell the whole story, so that the jury will 
have the benefit of it? A. A contusion of the chest in¬ 
volves more than the skin and subcutaneous tissues. As 
you well know, a person has to keep breathing, and evierv 
time thev move, thev have to move their chest wall. This 
bruise—while the only thing I could see was ecchymosils— 
the bleeding under the skin—the patient did have, 
52 or must have had, pain and difficulty with breathing. 

• • # ♦ • • ♦ • • 1 • 

i 

Q. Did you make that test today? A. Yes, sir. 

• • • • • • • • • i * 
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Recross-Examination 

By Mr. Lichtenberg: 

Q. Doctor, just one further question. This chest bruise 
also had an uneventful recovery, did it not? A. Yes. 

Mr. Lichtenberg: That is all. 

Mr. Offut: That is all. I have no further questions. Oh, 
there is one thing. I forgot his bill. We did not agree 
to everything. 

By. Mr. Lichtenberg: 

Q. Is $200 reasonable for your services? A. Yes, sir. 

54 Esther Lois Dean 

the plaintiff herein, was called as a witness for and on 
her own behalf 

Direct Examination 
By Mr. Offutt: 

Q. Will you state your full name? A. Esther Lois Dean. 
Q. Where do you live? A. 2327 Eighteenth Street. 

Q. You are married? A. Yes, sir. 

Q. Your husband’s name is—? A. Wirt H. Dean. 

Q. Do you know where your husband is at the present 
time? A. No, I don’t. 

Q. What branch of the service is he in? A. U. S. Navy. 

• •*••••»•• 

Q. Can you tell us when he was last in Washington? 
A. He left here on the 13th of December. 

• ••••••••• 

55 Q. On May 12, 1943, were you driving a car which 
was in collision with a taxicab at Louisiana Avenue and 
New Jersey Avenue, Northwest? A. I was. 

Q. Where had you been just prior to that time? A. Del 
Rio Restaurant. 
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Q. Where is that located? A. Fifteenth Street. 

Q. Between H Street and New York Avenue? A. In the 
Woodward Building. 

Q. What was the weather condition when you left the Del 
Rio Restaurant? A. It was raining very hard. 

56 Q. Were you alone, or was someone with you? 
A. No; I was with a friend of mine, John Mason, 

Coast Guardsman. 

Q. Do you know whether John Mason is acquainted \yith 
your husband? A. Yes, sir. 

• * * • * * * • * • 

Q. When you left the Del Rio Restaurant, will you itell 
us how you got to the point where this accident occurred? 
A. My car was facing toward Pennsylvania Avenue, j It 
was parked on the opposite side of Fifteenth Street.; I 
drove down to Pennsylvania Avenue, to Louisiana Ave¬ 
nue, and I was enroute in the direction—easterly direc¬ 
tion—toward the Union Station when the accident hap¬ 
pened. 

Q. Where did you live at that time? A. On North Capitol 
—2705 North Capitol. 

57 Q. Where was Mr. Mason going? A. To the Har¬ 
ris Hotel. 

• • * • • • • • • • 

Q. Was that on your route to where you were goipg? 
A. That is right. 

Q. Tell us what happened. A. Well, I left the Del Rio, 
down Pennsylvania, to Louisiana Avenue, and as I gp- 
proached this particular intersection I was driving very 
slow*, because I wasn’t acquainted in Washington, for one 
thing, and it w’as raining very hard. 

i 

• • # • • • • • • 

I 

Q. About how long had you been here in Washington? 
A. About twelve days. 

Q. Where were you employed? A. Navy Department. 
Q. At what kind of work? A. Clerical work—steno¬ 
graphic. 
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Q. Were the traffic lights off or on on Pennsylvania Ave¬ 
nue as you went along Pennsylvania Avenue f A. I passed 
traffic lights. It must have been Pennsylvania. At that 
time I wasn’t familiar; now I know it was. 

58 Q. Were the lights in operation on Louisiana Ave¬ 
nue where this accident happened? A. No. 

Q. By the way, were your headlights on? A. Of course. 

Q. When did you observe that the headlights were on? 
A. W'hen I started my motor; when I first started the car. 
There was a car parked in front of me. 1 definitely re¬ 
member turning' my lights on—my dashboard lights at the 
same time. 

Q. What kind of car were you driving? A. A Buick. 

Q. What year? A. 1939. 

Q. In good condition or not? A. Very good; excellent. 

Q. WTiat speed do you say you were driving just prior 
to the accident? A. Around 20 miles an hour. 

Q. As you approached the intersection, what, if anything, 
did you do? A. I slowed down. 

Q. How fast would you say you were going then ? A. Oh, 
about 18 to 20 miles an hour. 

| Q. Was it still raining hard? A. Yes. 

Q. Were your windshield wipers working? A. Yes, both 
of them. 

Q. Could you see well through the rain? A. Yes, 

59 sir; that is right. 

Q. Were the lights on on the street? A. Yes. 

Q. I mean the street lights; not the traffic lights. A. Yes, 
the street lights; that is right. 

Q. Can you tell us which of the two cars entered the in¬ 
tersection first, your own or the taxicab? A. I was in the 
intersection when I first saw the taxicab. He was approach¬ 
ing the curb line of the other intersection. 
*•*••••••• 

The Court: All right. It is stipulated that Plaintiff’s 
Exhibits 1 and 3 or corect photographs of the intersection 
where the accident occurred; is that correct? 
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Mr. Lichtenberg: That is correct. 

*##•••• 







60 Q. I am showing you Plaintiff’s Exhibit No. 2 for 
identification. Does that correctly portray the street 
and the scene; that is, the buildings and the station, look¬ 
ing in the direction in which you were going at that inter¬ 
section on the day of this accident? A. Yes, sir; that is the 
intersection. 


• • 


* • • • * 


« « • 


The Court: So that I may understand and the jury may 
understand, too, Exhibit 1 is a photo of the intersection 
looking in which direction? 

Mr. Offutt: Looking in an eastward direction. 

Mr. Lichtenberg: Yes, I would say that that is correct. 
The Court: Easterly. Now, Exhibit 2 is looking in what 
direction? 

Mr. Lichtenberg: Looking in an easterly direction from 

the center of the street or center of the intersection. 

The Court: What is No. 3? j 

Mr. Lichtenberg: Looking in an easterly direction and 

a southerlv direction—south and east. I 

•/ 

The Court: All right. They are all admitted. ; 




Mr. Lichtenberg: We have no objection to No. 5, which 
this will be marked, looking in a southerly direction. ! 

• # * • • • * * * * 

61 Mr. Lichtenberg: No. 6 is in the same categprv 
as No. 2. 

The Court: Let us let it in. 

* # # • • « • • « • 

i 

Direct Examination (Resumed) 

By Mr. Offutt: 

Q. Mrs. Dean, I show you now Plaintiff’s Exhibit 

62 1. Will you show the jury where you were when you 
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first saw the other car? A. I was just about there (indi¬ 
cating). Right about there (indicating). 

“Q. Had you entered the intersection at that time or 
not?” 

The Witness: Yes, I saw the car as I entered the inter¬ 
section. 

63 By Mr. Offutt: 

Q. Where was the other car at that time, when you 
first saw it? A. The other car was just about there (in¬ 
dicating). 

Q. Will you put a mark where the other car was? A. It 
really looks like it would be right about there when I first 
saw it (indicating). 

Q. Was the other car in motion? A. Yes; it was travel¬ 
ing very fast. 

Q. Tell us what happened, in your own words, from that 
time on. A. I saw that the taxi—or I didn’t know it was 
a taxicab—I saw the car coming, and I was in the intersec¬ 
tion. I didn’t have time to really do anything, but I stopped 
my car as quickly as I could, and there was—just as I was 
practically at a standstill, the front end of my car and the 
front end of the taxi collided. The taxicab struck my car. 

Q. Then, what happened after that? A. Well, I don’t 
remember very clearly anything that happened after that. 

Q. Were the headlights on on the taxicab at that time? 
A. Yes. 

Q. Were your headlights on at that time? A. Yes; and 
the street lights were on. 

Q. From the time you first saw the taxicab, where you 
have marked on there, while you were at the point where 
you have marked on this photograph, did the taxicab slack¬ 
en its speed or deviate in its course? A. In no w T ay. 

64 Q. Was that true up to the time of the collision? 
A. To the collision. 
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i 

j 

j 


Q. Can you estimate the speed of the taxicab from the 
time you first saw it until the time of the collision? A. Well, 
in comparison with my speed? 

Q. In miles per hour. A. About 35 or 40 miles an hour. 

* * • • • • • • • I • 

{ 

(*). What next do you recall after the collision occurred? 
A. 1 remember a confusion of people and voices. I remem¬ 
ber talking to, I believe it was, Officer Shipman—some offi¬ 
cer—talking to him. 1 remember being taken to the hos¬ 
pital. I was in the front seat of the scout car, I 
65 guess it was, with an officer; and Mr. Mason went to 
the hospital with me. He was in the back seat with 
another officer. There were two officers and myself and Mr. 
Mason. 

Q. What, if anything, did you suffer there? Any pain? 
A. I was in terrible pain, the most terrible pain I have, ever 
known, but I could not feel my arm; it felt like it was £one. 
I could not feel it. The pain was in my shoulder—just such 
pain you could not really locate it—and in my chest, parts 
of the trip to the hospital I don’t remember at all. j 
Q. Before this accident you had no pain of any kind, did 
vou? A. Oh, no. 

* 7 i 

Q. Tell us what you can recall after you got to the hos¬ 
pital. A. I remember being in the emergency room. I re¬ 
member them asking me if I had a doctor; and I didn’t ljave. 
They gave me first-aid treatment, and they tried to ques¬ 
tion me, but I wasn’t really—they gave me a very sttong 
hypodermic into the vein of my arm. I remember that, be¬ 
cause the doctor said— 

Q. (interposing). Do not state what the doctor said; it 
is not admissible. A. All right; I am sorry. Anyway, I 
remember parts of being in the emergency room; that is 
all. I was in terrible pain. 

Q. Did you later see the doctor somewhere in the hos¬ 
pital? A. Yes. 

Q. That was Dr. Braden, whom you have seen 
here? A. Dr. Braden. 


66 
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Q. Will you tell us what suffering you had during the 
time you were at the hospital? Just what happened to you? 
A. Dr. Braden came in to see me early next morning at 
my request. He w T as recommended to me. They kept me 
under very strong sedatives and hypodermics all the time, 
and he would not operate immediately on my arm because 
of the swelling; it w*as about four times its normal size. 
iThey kept it packed in alcohol, and I was suffering as bad 
as I have ever in my life. 

Q. Are you righthanded or lefthanded? A. I am right- 
handed. So Dr. Braden operated on my arm after he had 
kept it packed in the alcohol for several—all that day, until 
next day—about 24 hours. 

Q. After he had operated on your arm, what condition 
were you in as to pain and suffering? A. I was in a body 
cast for seven weeks. 

Q. Were you in the hospital during that time? A. I was 
jn the hospital until the 8th of June, until I went to my 
mother’s, in Louisiana. 

Q. Did you have anyone here to look after you? A. I 
didn’t have oneyone—not even a friend. I didn’t have any¬ 
one except this friend of my husband’s, and he lived in 
Anacostia. He w r as the only person T knew. 

**•••••••* 

I 

67 Q. How long did you stay there? A. Four or five 

weeks. 

Q. Were you still in the cast when you went down to 
Louisiana? A. I went down there in the cast on the train. 
I had a lower Pullman, and I made the trip on the train. 
It took me two days and two nights by myself in that cast. 

Q. After you got there, did you have any doctor look 
after you? A. I had Dr. Johnson—C. U. Johnson. 

Q. While you were here and after you got down there, 
how did you get dressed with the cast? A. I couldn’t get 
dressed, I couldn’t brush my teeth, I couldn’t write, I 
couldn’t do anything. 
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Q. Would someone help you? A. Nurses helped me. 
When 1 went home, my mother helped me. When I went 
home, I finally learned to do everything for myself; I wasn’t 
completely helpless. 

Q. Did there come a time when the cast was removed? 
A. Yes, while I was at my mother’s. 

Q. Who removed the cast? A. Dr. Johnson. 

Q. While you were in Louisiana, will you state whether 
or not you had any commmunication with Dr. Braden re¬ 
garding your treatment? A. I wrote Dr. Braden, 
68 asking permission to have the cast removed. 

Mr. Lichtenberg: What that correspondence Was 
is not, I think, material. 

The Court: Well, there has been some testimony that 
there was some correspondence. There was some testi¬ 
mony that she consulted him before the cast was removed. 

By Mr. Offutt: 

i 

Q. Can you state whether or not Dr. Braden authorized 
you to have that removed down in Louisiana? A. That is 
right. 

Q. Who removed it in Louisiana? A. Dr. C. U. Johnson. 

Q. After it was removed, were any treatments adminis¬ 
tered to you by any physician down there? A. Dr. John¬ 
son, after he removed the cast. He removed the cast one 
day at 2 o’clock, and it took him until the third after that 
to get my arm from this position (indicating) down to this 
side (indicating), giving me hypodermics every three hours. 
The muscles had grown in my body in that position, and T 
couldn’t eat or drink water for three days. 

Q. How did he accomplish that? Did you see him do 
that? A. Lower my arm? 

Q. Yes. A. He gave me hypodermics, so that I couldn’t 
feel the pain as greatly, and he pulled my arm down and 
put wide adhesive on it to hold it to my body—onto my 
body. In half a day he would lower it maybe an inch and a 
half, two inches. 
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Q. On those two nights after the day when they 

69 were lowering your arm and immobilizing it by the 
use of adhesive, how did you sleep? A. I didn’t 

sleep. My mother had to send for him nearly every night— 
for him to come back—and he gave me—gave her tablets to 
give me—capsules of morphine. 

Q. How long was it after the,cast was removed and this 
treatment was administered before vou could use vour 
arm?- A. I couldn’t use my arm until after the second 
operation; it was strapped to my body. 

Q. When did you leave Louisiana to come to Washing¬ 
ton? A. Either the 13th or 14th of July. 

Q. When you returned to Washington, when did you next 
see Dr. Braden? A. The following day after I returned. 

Q. You heard him testify about your entering the hos¬ 
pital and having an operation. That was so? A. That 
was so. 

Q. How long were you in the hospital in connection with 
that operation—the second operation? A. Three or four 
days. 

Q. Then, when you left the hospital, or while you were 
in the hospital, what pain and suffering did you undergo, 
if anv? A. It seemed to bother me evbn more than it did the 
first time. I suppose it was because the cast wasn’t on it 
to support it, and I would move it. 

Q. By the way, do you have any children? A. I have 
two children. 

• ••*••» **• 

70 Q. After you left the hospital, or following the 
second operation, how long was it before you were 

able to use vour arm then? A. Well, I had to visit Dr. 
Braden every other day, and then every third day, then 
every week for a period of about four weeks, to have my 
arm dressed. It w T as, of course, in a sling, and then he gave 
me permission, after he removed the stitches, to start mov¬ 
ing my fingers. Well, at first, I couldn’t even move one 
finger. I couldn’t move my hand a^t all, and my elbow 
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wouldn’t bend. It was like that (indicating). I carried a 
bag of sand around to try to straighten my arm out. 

Q. Then, how long was it, so that you could straighten 
your arm out with the use of sand and the treatments the 
doctor gave you, before you were able to go to work? A. 
I could work moderate sort of work—I couldn’t type, or 
anything like that—about the 15th of September. Buti I 
couldn’t do any strenuous work or limber my fingers enough 
to type. That is my regular type of work. 

Q. September 15 was the first time you were able to 
work? A. Yes. 

Q. Were you able to attempt that work prior to that 
time? A. Not at all. j 

Q. Then, you were not able to do the same work you did 
before, to the same extent? A. No; even now I am handi¬ 
capped slightly. ! 

Q. Would you mind showing the jury the scar 
71 which you have on your arm where the operation was 
made? A. (The'witness indicated.) 

Q. Has your arm bothered you any since you have been 
back to work? A. Yes, it bothers me. It tires more easily, 
and it hurts me. Every morning it takes me about 30 min¬ 
utes to an hour to have the real use of it. It is still stiff, 
and it cramps. This part of the arm is where it is stiff 
(indicating). 

Q. Tell us what difference you notice now, if any, in the 
use of it, other than the scar, from that which it was in 
before it was in this accident. A. In the numbness and jn 
the activity of it. I notice it especially in typing. This 
hand (indicating) is so much more rapid than this one (in¬ 
dicating), like both of my hands were at one time. 

Q. Can you tell us whether your right hand is as strong 
as it was before the accident? A. No, my entire arm is 
not as strong. 

0. Can vou tell us whether or not you can use the arm 

i- * i 

with the same precision you could before the accident? A. 
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No; just like the typewriter keys: I can use it, but not with 
the same precision, no. 

72 Q. Have the bills been paid at the hospital? A. 
The hospital bills were paid. 

Q. How much did you pay Dr. C. U. Johnson for the 
treatment he gave you? A. Forty-five dollars. 

Q. This round trip you made to Louisiana: How much 
did that cost? 

*••••*•••* 

73 Q. How much was the railroad fare? A. $112. 

Q. Did your mother or any of your family make 
any charge for the nursing? A. Oh, no. 

Q. Or your friend here in Washington? A. No. 

Q. How much did you earn at the Navy Department? A. 
$146 a month. 

*••••••••• 

Q. I believe you said you went back September 15? A. 
I didn’t report back to the Navy Department. It was 
about October when I really started. I reported back, but 
they told me they really thought it would be better to come 
back when I felt I could do the work. 

• ••••••••« 

Q. Did you send the automobile anywhere to be repaired ? 
A. The officers took care of that. 

Q. I mean did you authorize anybody to repair the car? 
A. Yes. 

Q. Where was it repaired? A. Gordon’s Garage—Red. 
Gordon. 

*••••*•••• 

74 Q. I show you this, marked “Plaintiff’s Exhibit 
7 for identification.” A. That is his statement— 

his estimate. 

Q. Is that his estimate of repair? A. His estimate. 

• ••••••••• 
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Mr. Offut: I will just say that it is in the full amount 
of $340.05. 

That is all; I have no further questions. You may ex¬ 
amine. 

Cross-Examination ! 

By Mr. Lichtenberg: 

i 

Q. You say you went back in October of this year to your 
work? A. I believe it was October. 

Q. How long did you work at the Navy Department after 
that? A. I didn’t work there but about—I didn’t 

75 work there very long; I don’t know the exact time. 
It was just a few—maybe a week; something like 

that. 

Q. Where have you worked since then? 

Mr. Offutt: We object. We have no claim of loss except 
during the time she went to work. 

The Court: I certainly will let that come in on cross- 
examination, as to what she has been doing since that time. 

The Witness: Well, I worked—at the present time t am 
employed at J. D.’s linen shop on G- Street. Prior to that 
I worked—I helped Mr. Offutt for about three weeksl I 
sprained my ankle. I was unable to work for about three 
or four weeks. 

• * # • • • * * • • 

! 

76 By Mr. Lichtenberg: 

Q. When did you have this sprained ankle? A. I don’t 
know the exact date. j 

Q. Was it since the accident? A. It was after I returned 
to work. 

Q. You returned to Washington in August or July? A. 
The 22nd of July. 

Q. When you came back on the 22nd of July, how long 
were you in town before you sprained your ankle? A. It 
was much later than that. It was sometime in October, or 
it was about the first part of November. 
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Q. Where were you working at the time you sprained 
your ankle? A. At the Navy Department. 

O- About the 1st of November? A. The X-ray was taken 
at Casualty Hospital; it could be ascertained what the ex¬ 
act date was. 

Q. Did you stay in the hospital then? A. No. 

Q. Where w'ere you working after you left the Navy 
Department? A. I didn’t work. My ankle was sprained; 
I couldn’t use it. 

Q. That was from the 1st of November until when? A. 
Until I started helping Mr. Offutt I don’t remember ex¬ 
actly what date. 

Q. You don’t know when you started helping Mr. Offutt? 
A. Not the exact date. 

77 Q. Approximately? A. Around the first of Decem¬ 
ber. It was before Christmas—much before Christ¬ 
mas. 

Q. How long did you work for Mr. Offutt? A. About 
three weeks. 

Q. Did you contemplate continuing to work for Mr. 
Offutt? A. No; his secretary was ill. 

78 Q. Did you not tell Dr. Gannon on December 20, 
1943, that you were presently temporarily employed 

by Attorney Dorsey Offutt as a typist? A. I did. 

Q. When did you leave Mr. Offutt’s office, or are you still 
there? A. The 22nd—I am not sure of that date. It was 
before Christmas—the day before Christmas Eve. 

Q. You have worked there since then, have you not? A. 
No. 

***••••••• 

Q. Did you ever go back to the Navy Department? A. 
No, I submitted my resignation, because I anticipate going 
home just as quickly as I can get there. 

• ••••••••* 
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80 Q. Mrs. Dean, I wonder if you would step down 
here, so that I can ask you a question or two about 

matters concerning which you testified in connection with 
the picture which is Plaintiff’s Exhibit 1. 

I 

(The witness left the stand and went to the blackboard) 

I believe you testified when you put the mark on the pic¬ 
ture that you had entered the intersection and had gone 
some distance into the intersection when you first 

81 saw the taxicab. A. That is right. j 

• • • • • • • • • • 

84 Q. You were working for the Navy Department in 
New Orleans? A. That is right. 

Q. You said, Mrs. Dean, that this automobile—that is, 
the taxicab—was going about 35 or 40 miles an hour; is 
that correct? A. Approximately. 

85 Q. Mrs. Dean, you testified, did you not, this morn¬ 
ing that as you approached New Jersey Avenue there 

were no traffic lights? A. That is right. 

Q. Is that a fact—that there were no traffic lights? A. 
That is right. 

* * • * * • • • • j • 

90 Q. I will read it again. I 

“How fast were you going?” 

“Not more than 20 miles an hour as I went through the 
intersection. At the same time I saw this car coming here, 
and Mr. Mason said, ‘Look out,’ and I saw it just as he 
spoke.” 

Did you answer that question in that way? A. I an¬ 
swered that question. That is just about what I would say 
to that. 

Q. Then, you did not notice this automobile until after 
Mr. Mason or at the same time Mr. Mason said, “Look 
out”? A. No; I had already started to stop my car when 
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he mentioned it. It was almost a simultaneous occurrence, 
but my foot was already on the brake when he said that. 

Q. Didn’t you say: “I saw it just as he spoke”? 

91 A. I may have said that. 

Q. Isn’t that a fact? A. That is a fact. 

.. 

92 Q. This was the question that was asked, and this 
is the answer: 

“Was your window on the left down or up?” and your 
answer -was: “Down. I always drive with it down.” 

Did you answer that way? A. I answered that way. 

Q. Was it up, or was it down? A. Well, at that time my 
memory was much fresher than it is now. The window, if 
I said it was down—it was probably down. I usually drive, 
rain, sun, cold, warm, with my left window down. 

Q. It was raining pretty hard? A. It was raining, but 
I usually— 

Q. Didn’t you testify this morning that the windows were 
up and the windshields were operating? A. I said both 
windshield wipers were operating. I don’t remember hear¬ 
ing asked a question about the windows this morning. 

Q. The entire front of your car was damaged, was it 
not—the grille, radiator, and entire front, including fen¬ 
ders? A. That is something I can’t answer. I didn’t see 
it until after it had been torn down, several months after 
the accident. 

.• • • • • • • • • * 

93 Q. Do you remember this question and answer: 

: “When you put your brakes on, did you swerve to 

the right or left?” Answer: “I didn’t see the car.” 

Did you answer that way? A. I may have answered that 
way. 

Q. You wouldn’t say you didn’t? A. I wouldn’t say I 
did or didn’t. I did see the car. I was bound to see the 
car. 


I 
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Q. If yon were bound to see tbe car, what was the obca- 
sion of your saying— A. (interposing) That I didn’tisee 
the car? 

i 

Q. Saying you didn’t see the car? A. I didn’t see the 
car at a great distance away, or I didn’t see the car 
94 before I had time to stop. The man wasn’t asking 
me questions like you; he was standing up behind the 
desk, and a lot of people was talking. 

• • • • • • * • *;* 

106 Redirect Examination 

By Mr. Offutt: 

* • • • • • • m « • 

107 Q. Mrs. Dean, asking you a question about the 
lights at the intersection, as you came up, you said, 

the lights were not in operation. What is your best judg¬ 
ment today, under oath here, as to whether or not those 
lights were or were not in operation on the night this acci- 
•dent happened? A. The lights weren’t on that night, j 
Q. I mean the traffic lights controlling the intersection. 
A. The traffic lights. But lights were lighted at the inter¬ 
section. 

i 

• • • • • • • • • • 

Recross Examination 

i 

By Mr. Lichtenberg: j 

Q. Just prior to the accident, were both hands on the 
wheel? A. Yes. * 

Q. Do you know what struck your arm in the impact? A. 
The steering wheel; I remember that. It didn’t strike my 
arm; it started spinning. I remember when I saw that 
those lights were coming toward me—you know, that—just 
like you would see something coming toward you that was 
going to hit. 

Q. Tell us on this particular occasion. A. This particu¬ 
lar occasion, I tried to dodge, like you would. It is 

108 instinct, I suppose. Anyway, I held on to the wheel 
with my right arm, and it twisted. 
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i 

Q. Weren’t you asked whether you swerved, and you de¬ 
nied you swerved? A. I don’t mean the car swerved; I 
mean I did. 

• ••«•••• • • 

i 

! Mr. Offutt: I offer these two hosiptal bills. No. 8 is 
the Casualty Hospital bill of January 5 in the amount of 
$44.20. No. 9 is the bill from the same hospital in the 
amount of $239.90, dated the same day. 

* • #«.'*•* • •• 

i 

110 Deposition of John Mason 

(Mr. McCarthy read the questions and Mr. Offutt read 
the answers on direct examination.) 

598 John Frederick Mason was produced as a witness 
on behalf of the plaintiff * * * 

*#••**••• # 

Direct Examination 
By Mr. Offutt: 

Q. Will you state your name, please? A. John Frederick 
Mason. 

Q. Where do you live? A. Coast Guard Training Sta¬ 
tion, Grotin, Connecticut. 

Q. What is your rating? A. Radioman first class. 

Q. You are in the United States Coast Guard? A. Yes. 

#••••*••• * 

Q. Mr. Mason, do you know Wirt H. Dean, husband of 
the plaintiff, Esther L. Dean? A. Yes. 

Q. Do you know Lou Vellenga? A. Yes. 

»•••••••• # 

Q. Do you know whether he is in any branch of the 

599 service? A. Yes. He is in the Navy. 

Q. You are subject to the orders of the Navy De¬ 
partment. Do you know whether you will be permitted to 
come to the trial of this case at some date in the future? 
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Mr. Lichtenberg: I object. 

A. I will be in the officers candidate school the first of 
January and will probably not be able to come to Wash¬ 
ington. j 

* * * # • * • • • # 

Q. Now, Mr. Mason, were you riding in an automobile 
driven by Esther L. Dean, the plaintiff in this case, on the 
12th of May, 1943, when this automobile was in collision 
with a taxicab at the intersection of New Jersey Avenue 
and Louisiana Avenue, Northwest, Washington, D. Cut A. 
Yes. 

Q. And was Mrs. Dean driving the car at that time? A. 
Yes. 

Q. What time of the day or night was it? A. Approxi¬ 
mately one o’clock at night. 

Q. You mean, after midnight? A. A. M. Yes. 

Q. What were the weather conditions at the time? A. 
It was raining heavily. j 

# * * * • « • • *!# 

600 Q. How long had you been in Washington at that 
time? A. I had just come to Washington a short 
time before. I had just been transferred here. 

Q. Had you been here more than a number of weeks or 
months? A. Just a few days. 

Q. Now, Mr. Mason, in which direction was your car 
going, if you know? A. It was going toward the station. 
East, I believe. i 

Q. Were the traffic lights in operation at that time? A. 
Apparently not. They were not on at that intersection, but 
I had seen traffic lights on other intersections. 

Q. You had or had not? A. I had seen traffic lights at 
other intersections. 

Q. But at the intersection where this accident occurred, 
New Jersey Avenue and Louisiana Avenue, you say the 
lights were not in operation? A. No. 

Q. I believe you said it was raining? A. Yes. It was 
raining heavily. 
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601 Q. Now, with reference to the street itself upon 
which you were riding, about how many lanes of traf¬ 
fic would that carry? A. About eight lanes. 

Q. That is, four on each side of the street? A. Four on 
each side of the street. 

Q. Were there any marks on the street showing the vari¬ 
ous lanes? A. Yes. The lanes were marked. 

Q. Was there any marking showing where the center of 
the street was, any difference in the marking of the lanes? 
A. There was no mark in the center of the street. There 
were street cars. There was a heavy line in the center of 
the intersection, in the center of the street. But in the 
center of the intersection there were no markings. 

4 

Q. Were there any street car tracks on either one of 
these streets? A. There were street cars on New Jersev 
Avenue. 

Q. Was it one set or two sets of tracks? A. One set of 
tracks. 

Q. That is, tracks for one single car to travel on New 
Jersey Avenue? A. Yes. 

Q. Now, about what speed was your car going as 

602 you approached the intersection? A. About twenty 
miles. When we approached the intersection we 

slowed down. 

Q. Tell what happened, in your own words. A. We 
flowed down. As we entered the intersection I looked to 
rnv left and I saw this car coming fast from the left. The 
time I first saw the car it was about sixty feet from the 
intersection, coming fast. And as it came through the in¬ 
tersection I knew that it would not be able to stop. And 
when I first noticed that it would not be able to stop, I told 
Mrs. Dean to put on the brakes, and she had already put 
on the brakes and did everything that she possibly could 
to stop and avoid the collision. 

Q. What happened? Was there a collision? A. Yes. 
There was a collision. 
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Q. Where did the collision take place? What part of 
the intersection? A. Near the center of the intersection. 
We were both—We were on the center lane, that is, the 
center lane, and the taxi was near the street car trackl Its 
left wheel was almost on the track. j 

Q. The left wheel of what? A. Of the taxicab. 

Q. About how close to the track would you say it was? 
A. Maybe a foot from the track. 

# * # * • * # * #;* 

603 Q. State whether or not there -was any difference 
in the speed of the taxicab from the time you first 

saw it until the collision. A. There was no change in the 
speed of the taxicab. The cab didn’t swerve or try in any 
manner to avoid an accident. 

Q. In what portion of the street was it when you first 
saw it with reference to the street car track? A. It was 
right close to the street car track; about a foot from the 
track. 

Q. Where were you going? A. Mrs. Dean was taking 
me down to the Harris Hotel, where I lived at the time. 

Q. Where was the Harris Hotel? A. I don’t remember 
the names of the streets that it is located on. It was about 
three blocks ahead of where the accident occurred. 

* * # # * * * • 

604 Q. Now, with reference to the center line that you 
have referred to on Louisiana Avenue what lane of 

traffic were you in? A. We were in the center lane, j 
Q. That is, the lane nearest the center line? A. Nearest 
the center line. 

Q. Were you on the center line or were you not on the 
center line? A. On the center line. 

Q. Did the taxicab driver sound any horn before this 
collision? A. No. I 

i 

Q. Do you drive a car? A. Yes. I have driven a car. 

Q. Did you estimate the speed of this taxicab from the 
time you saw it until the collision occurred? A. He 


was 
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going at a high rate of speed, about forty miles an hour, I 
believe. 

605 Q. What parts of the two cars collided? A. The 
front of each car. 

* •#•#•••• # 

Q. What kind of car were you riding in? A four door, 
two door, or coupe? A. A four door Buick. 

Q. A four door sedan Buick? A. Yes. 

Q. And the taxicab was a four door sedan of the same 
kind? A. Yes. 

«•••*•••• # 

606 Q. Now, was the car in which you were riding, the 
Buick, in motion at the time of the collision? A. Yes. 

But it was practically at a standstill. 

Q. Was the taxicab in motion at the time of the collision ? 
A. It was still traveling at a high rate of speed. 

Q. What speed would you fix at the time of the collision 
as the taxicab’s speed? A. It was still going at the same 
rate of speed. I believe he didn’t slacken its speed much, 
if at all. 

Q. Were the headlights on of the taxicab? A. Yes. 

Q. Were the headlights of your car on? A. Yes. 

Q. That is, prior to the collision? A. Yes. 

Q. Then when the collision occurred will you tell us what 
happened to the cars, your car and the taxicab? A. Our 
car stayed practically stationary, and the taxicab ran on 
off down the street about sixty or seventy feet. 
#••••••*• * 

607 Q. After the cars had traveled the distance that 
you have said and come to a stop, what, if anything, 

did you do? A. Well, as soon as the accident occurred I 
turned off the ignition and the lights to avoid any explosion 
or fire from the battery circuit. 
*#**••••• * 

Q. Tell what happened. Was anybody hurt in your car? 
A. Mrs. Dean broke her arm and she was badly shaken up. 


V 
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I bumped my head on the windshield with the collision and 
bumped my knees on the dashboard. 

608 Q. By the way, was there a radio in your car ? A. 

Yes. * I 

Q. Was it on or not at the time of the accident; A. No. 
It was not on at the time of the accident. 

Q. Were the windshield wipers working on your car? 
A. Yes. The windshield wipers were working. 

Q. Was there one wiper or two? A. There were two. 

Q. I believe you said your car entered the intersection 
first. Is that correct? A. Yes. j 

Q. What happened after you turned off the ignition jand 
did what you have just stated ? A. Mrs. Dean was suffer¬ 
ing. She had no feeling in her- 

Mr. Lichtenberg: I object to that, what Mrs. Dean felt. 

Mr. Offutt: You can just describe what you saw and 
what you know, but not about what she told you. 

A. (continued) I took care of her arm, held her arm and 
made her comfortable. I didn’t pay much attention to the 
accident, the actual accident. j 

The taxi driver came over and accused Mrs. Dean of driv¬ 
ing without lights. And I saw him running around back 
and forth. There weren’t very many people there then. 

Q. Then he came over to your car? A. Yes. 

609 Q. Were you still in the car? A. Yes. 

Then I got out and checked the headlights. They 
were both knocked out. 

Q. What headlights? A. The headlights on Mrs. Dean’s 
car. 

Q. W 7 hat do you mean—knocked out? A. They were 
broken. 

Q. When did you turn the lights off or switch the lights 
off? A. Immediately after the crash. 

Q. Was that before this man driving the taxicab came 
over to your car? A. Yes. He didn’t come over for about 
a couple of minutes. 

Q. Did you see whether or not he had anybody in his 
taxicab? A. I didn’t see the people in his taxicab. 

I 

i 
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Q. You were concerned with Mrs. Dean? A. Yes. Later 
I saw them, the people that were in his cab. 

Q. Then what happened, after he came over? A. Then 
he went back to his cab, and I believe he went to call the 
police. 

Q. Then what happened after that, that you re- 

610 call? A. The police came and questioned the taxi 
driver and questioned us. And they took Mrs. Dean 

and me to the Casualty Hospital in a patrol car. 

*#«•••••• * 

Q. And you went in the same car with Mrs. Dean? A. 
Yes. 

Q. How many police were in the automobile? A. There 
were two. 

Q. Which part of the car were you riding in? A. I be¬ 
lieve I rode in the back. 

Q. Which part did Mrs. Dean ride in? A. In the front, 
I believe. 

Q. Now, do you know which hospital you went to? A. 
We went to Casualty Hospital. 

Q. Was it still raining? A. Yes. It was still raining. 

#•*•**••• # 

Q. Did you see the taxicab driver at the hospital? 

611 A. No. His brother was at the hospital. I didn’t 
see him there. 

Q. The taxicab driver’s brother? A. Yes. 

Q. How did you know it was the taxicab driver’s brother? 
A. He was looking for the taxicab driver. 

Q. I mean about how did you know that the man you saw 
at the hospital was the brother of the taxi driver? A. He 
was inquiring about the taxicab driver. 

Q. Did he state that he was his brother or did he state 
it to somebody? A. Yes. 

Mr. Lichtenberg: I object to any statement that he made 
to somebody else. 


i 
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A. (continued) He was looking for his brother and he 
was inquiring about his brother and inquiring about the 
accident. 

Q. He was asking for his brother? A. Yes. 

Q. Did he mention by name whom he was looking for? 
Mr. Lichtenberg: Same objection to all of these ques¬ 
tions. j 

A. Yes. He mentioned by name who he was looking for. 
Q. Did there come a time when you went back, after 
you had been to the hospital, to the scene of the accident 
that same evening? A. No. Not that evening I 

612 didn’t go back to the scene of the accident. 

* # * * « # • • # * 

I. 

Q. Now, where had you come from? Can you tell what 
part of the city you came from prior to this accident? A. 
We had come from the Club Del Rio. j 

Q. Where is that located? A. It is at about Fifteenth 
and H. 

# # • * • • # * • * 

Q. Was it raining when you left the Del Rio? A. Yes. 
It was raining when we left the Del Rio. 

When we left, I went and opened the car door for Mrs. 
Dean. She came down and got in and turned on the head¬ 
lights and started the motor. And I saw her headlights 
shining on a Yellow cab that was parked immediately in 
front of us. That is how I knew that the headlights were on. 
* * * * ♦ * • * * * 

613 Q. What, if anything, did the taxicab driver say 
other than wdiat you have just said? A. The taxi- 

614 cab driver said that he had never seen our automo¬ 
bile until after the time of the accident, and he had 

not slowed down at all or tried to avoid an accident. \ 

Q. He did say that? What did he say? A. He said that 
he had not slowed down, nor sounded the horn, and, well, I 
don’t know what all else he did say. i 


I 
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Q. That was right at the scene of the accident, or where 
did he say that? A. That is all he said right at the scene 
of the accident. He said that when we were having a hear¬ 
ing. 

Q. He didn't say what you have just said at the scene of 
the accident? A. No. 

Q. At the scene of the accident what did he say? A. He 
said, he told me not to move Mrs. Dean’s car until the police 
came. That is all he said to me. 

#•••••••• « 

Q. Before in your testimony you said when he came to 
your car while you were helping Mrs. Dean, holding her 
arm, that he said your car was being driven without lights. 
A. Yes. He did accuse her of driving •without lights. 

Q. He said it that way? A. Yes. 

*•••••••• * 

615 (Three photographs were marked as Plaintiff’s 
Exhibits 1, 2, and 3 for identification.) 

Q. I show you now for identification, Mr. Mason, two 
photographs which are marked Plaintiff’s 1 and 3, and ask 
you if you can recognize the scene that is shown there. You 
notice that one of those pictures is taken from the surface. 
The other is taken from up in the air. A. Yes. That is the 
corner. 

*•••••••• • 

616 Cross Examination 

By Mr. Lichtenberg: 

Q. Mr. Mason, where had you been stationed up to the 
time that you came to Washington on the occasion when 
this accident happened? A. I had been stationed on the 
West Coast. 

Q. What was your purpose in coming to Washington? 
A. To come to Washington to go to school. 
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Q. On what day with reference to the day of the accident 
did you come to Washington? A. I came just a few days 
before. 


617 Q. Where did you first meet Mrs. Dean prior to 
the date of the accident? A. I had been introduced 

to Mrs. Dean at the Red Circle Cafe. i 

Q. At the Red Circle Cafe? A. Yes. j 

Q. And that is, you say, right next to the hotel? A. Yes. 
Q. Next to the Harris Hotel? A. Yes. I 

Q. W T as it the same evening of the accident that you had 
been introduced to her? A. It was the day before, I be¬ 
lieve. 

Q. Who introduced you? A. Lou Bellenger. • 

Q. Is he in the service? A. Yes. He is in the Nayy. 

618 Q. Where had you met him ? A. I had known him 
before, when I was in Washington before. 

Q. Where was he living? A. I don’t know his address. 
Q. How did you happen to meet him on this occasion? 
A. I had his telephone number, and I called him when I 
was in Washington. 

Q. Did you meet him at the Red Circle Cafe? A. Yes.; 
Q. Did he come in with Mrs. Dean? A. Yes. 

Q. What time of the evening was that? A. That was 
about five in the evening, I believe. 

Q. Did you all eat there at the Red Circle Cafe? A. Yes. 
Q. Had your dinner there? A. Yes. 

Q. Were there any other people along at the time that 
you met Mrs. Dean? A. No. 

Q. Just the three of you? A. Yes. 

Q. How long did you stay at the Red Circle Cafe? 


619 A. I don’t remember how long I had been in thei^e. 


Q. Now, after you left, did Mrs. Dean leave with you? 
A. No. She left with Lou. 
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Q. Did you meet Mrs. Dean the next day? A. Yes. 

Q. And that next day was the day the accident occurred? 
A. Yes. \ 

Q. Had you had a previous appointment with her? A 
No. I had not. 

Q. Where did you meet her? A. I met her at the Red 
Circle Cafe. 

Q. Did you tell her the evening before that you were go¬ 
ing to meet her there? A. No. I had not. 

Q. What time was it that you met her on the day of the 
accident? A. I don’t know the exact time. 

»•#•••••• • 

620 Q. Was it in the evening? A. It was in the eve¬ 
ning. 

Q. Was it dark outside? A. I don’t remember whether 
it was dark or not. 

Q. How late did you work that day? A. I didn’t work 
that day. I was on leave. 

Q. Did you come to the Red Circle Cafe to have your 
dinner? A. Yes. 

Q. And you had your dinner there? A. Yes. 

Q. And while you were having your dinner did you meet 
Mrs. Dean then or did she have dinner with you? A. She 
was in there having dinner on her own. 

Q. Was it around seven or eight o’clock? A. Approxi¬ 
mately that, I wmuld say. 

Q. Did you sit at the same table that Mrs. Dean sat at? 
A. Yes. 

• •*#••••• • 

A. (continued) Yes. I went over to Mrs. Dean’s 

621 table and sat there and had dinner with her. 

Q. Was she alone at that time? A. Yes. 

Q. Lou wasn’t there? A. Lou wasn’t there. 

Q. How late did you stay there? A. I don’t know. Just 
until we had had our dinner. Then we left. 
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Q. You left together? A. I had a couple of friends there 
that were in a Texas training camp. We went down to-see 
them off. 

Q. That is, you and Mrs. Dean and your friends? A. 
Yes. My friends had come in with me. 

Q. They didn’t come in with you, did they? A. Yes. 
They came in with me. 

Q. Did they stay there and have dinner too? A. Yes. 

Q. Then you all went over to the railway station? A. 
Yes. 

Q. It was dark then? A. Yes. It was dark then. 

Q. Did you notice what time it was when you went into 
the station? A. No. I didn’t notice the time at the station. 

Q. After they left, where did you and Mrs. Dean 

622 go? A. We went to the Del Rio Club. 

Q. Do you remember what time you arrived there? 
A. No, I don’t. It was approximately ten or eleven o’clock, 
I guess. 

Q. Where had you been between the time that you left 
vour friends at the station and the time you arrived at jthe 
Del Rio? A. We went directly from the station to the 
Del Rio. ; 

Q. That was three hours or thereabouts after you had 
your dinner, is that correct, or three hours after you left? 
A. Not three hours. We went in the Red Circle and had 
dinner. It took time to eat dinner. 

Q. When you go to the Del Rio you had a table and you 
and Mrs. Dean sat down at the table at the Del Rio? A. 
Yes. 

• • # • • • • • •;* 

623 Now, what sort of drinks did you order while you 
were at the Del Rio ? 

• • # • • • • • • I * 

A. I had a sandwich and I had a cocktail, and Mrs. Dban 
had a sandwich. 

Q. Did Mrs. Dean have a cocktail? A. She didn’t have 
anything to drink. i 
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Q. You are positive of that? A. Yes. 

Q. Do you remember how much your check was? A. No. 
I don’t remember the check. 

Q. Was it as much as five dollars? A. No. I don’t be¬ 
lieve it was. 

Q. And there is no question in your mind that Mrs. Dean 
did not buy a drink or get a drink? A. No. She didn’t 
get a drink. 

Mr. Offutt: You mean an alcoholic drink? 

Mr. Lichtenberg: A drink of liquor. 

Mr. Offutt: An alcoholic drink. 

The Witness. I was wfith her all the time. 

By Mr. Lichtenberg: 

Q. How long did you stay at the Del Rio? A. 

624 Well, we stayed until about one o’clock and danced. 

Q. As a matter of fact, it was after one when you 
left, wasn’t it? A. I don’t believe it was. No. 

Q. How many dances do you think you had with Mrs. 
Dean? 

A. I don’t remember how many dances I had, but we had 
several dances. 

Q. Were there as many as seven or eight? A. Yes. 

Q. How many times had the orchestra had its intermis¬ 
sion? A. I don’t know that. 

Q. When you left the Del Rio where was Mrs. Dean’s 
car parked? A. Across the street from the Del Rio. 

Q. Had you driven up there from the Red Circle Cafe in 
the car? A. Yes. 

Q. Now, when you got into the car you and Mrs. Dean 
were talking, were you not? A. Yes. 

Q. And you continued to have a conversation up to the 
time the accident occurred, didn’t you? A. We had 

625 been talking, yes, off and on. We were not having a 
conversation at the time cf the accident. 
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Q. Well, how long prior to the accident did you stop hav¬ 
ing a conversation? A. The last time I had said anything 
was probably a block before we had come to that intersec¬ 
tion. 

Q. Do you recall what you said on that occasion? A. No. 
I don’t. 

Q. When was the first time you met Mr. Dean? A. I jnet 
him when I was here about a year ago. j 

Q. A year ago? A. Yes. 

Q. Where had you met him? A. I had met him through 
Lou Bellenger. 

Q. And where were you when you met him? A. At the 
station. 

Q. About a year ago? You mean a year ago from now? 
A. Yes. 

Q. Then that would be, say, around last December? A. 
Wait a minute. Yes. About December. 

Q. That would be December, 1942? A. Yes. 

Q. When you met Mrs. Dean did you know that she was 
the wife of Mr. Dean? A. Yes. 

626 Q. Who told you that? A. Lou had told me that. 
Q. Where is Lou stationed now? A. I don’t know 

where his station is now. 

Q. Don’t you have his address with you? A. No. T 
don’t have his address with me. 

• * * « • • * • 

627 Q. When you met Mr. Dean in the station in De¬ 
cember, 1942, you were merely introduced at that 

time? A. Yes. And we talked for a while and got ac¬ 
quainted. 

Q. In the station? A. Yes. 

Q. You didn’t stay together at that time? A. We got 

pretty well acquainted. We were together- 

Q. He never told you to look up his wife when you came 
to Washington again, did he? A. No. He didn’t. 

• • • • • • • • • : • 
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628 Q. The police report in this case shows that this 
accident occurred at 1:45 a. m. Would you say that 

that was correct? A. I would say that that was a little late. 
Q. A little late? A. Yes. 

Q. Would you say it was around one thirty? A. No. I 
believe it was shortly after one o’clock. 

Q. About a quarter after one? A. Maybe. Yes. 

Q. It was raining quite heavily after you left the Del Rio, 
wasn’t it? A. Yes. 

Q. As a matter of fact, is was as much as a cloud- 

629 burst just before the accident; isn’t that right? A. 
Yes. 

Q. And the windows were closed to keep the rain from 
coming in? A. I don’t remember that. 

Q. WTien did you determine that there was a single car 
track on New Jersey Avenue? A. I saw the car track at 
the time of the accident. 

«•#•••••• • 

Q. You think you were going twenty miles an hour? A. 
Yes. And slowed down for the intersection. 

Q. You definitely remember you slowed down for the in¬ 
tersection? A. Yes. 

Q. And you definitely remember that at the time you ap¬ 
proached the intersection the taxicab was traveling at about 
forty miles an hour? A. It was traveling at a high rate of 
speed. 

Q. Didn’t you testify a few minutes ago that it was trav¬ 
eling forty miles an hour? A. Yes. That it was going at 
a high rate of speed. 

Q. Was it going about that? A. Yes. Approxi- 

630 mately that. I didn’t see the speedometer. That is 
the only indication that I could tell whether it was 

going exactly forty miles an hour or not. 

Q. You didn’t see him very long 'while he was traveling, 
did you? A. No. I only saw him for a very short time, 
because he was coming fast. There wasn’t much time 
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j 

j 

elapsed between the time I first saw him and the time of 
the collision. 

i 

j 

• * * * • * • * * • 

632 Q. And you cannot say how fast he was going? 
A. I could make a good estimate of it. 

Q. In this instance you estimate that he was going forty 
miles an hour? A. Yes. 

Q. Where was the taxicab when you first saw it? A. The 
taxicab was about sixty feet from the intersection when I 
first saw it. And when I first saw that he was not gping 
to be able to stop he was just about to enter the intersec¬ 
tion. 

Q. Mrs. Dean’s car stayed in the lane closest to the cen¬ 
ter of the street? Is that correct? A. Yes. That is Cor¬ 
rect. ; 

Q. And she stayed in that lane until the accident oc¬ 
curred? A. Yes. That is correct. 

Q. She didn’t deviate? She didn’t turn to the righjt or 
turn to the left? A. She didn’t turn to the right or turn 
to the left. 

Q. When you saw this taxicab you immediately 

633 called it to Mrs. Dean’s attention? A. Yes. I im¬ 
mediately called it to Mrs. Dean’s attention, but she 

at that time had already applied her foot to the brakes and 
done everything she could to stop. 

Q. There were no cars to the right of Mrs. Dean ? A. 
No. There were no cars to the right of Mrs. Dean. 

Q. There were no cars coming north on New Jersey Ave¬ 
nue? A. Coming north? No. There were no cars coriling 
north. 

Q. And the only effort she made to stop or to avoid an ac¬ 
cident was to apply her brake? A. Yes. The only effort 
she made was to apply her brakes. She couldn’t turn be¬ 
cause there wasn’t enough room from the point where we 
first saw the taxicab and the point where we stopped.! 

Q. Didn’t she see the car sixty feet from the intersection? 
Mr. Offutt: I object to that. He is asking the witness to 
form a conclusion of what Mrs. Dean saw. 
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A. I don’t know wrhere she first saw the taxicab. 

Q. But when you first saw the taxicab sixty feet from the 
intersection she had commenced to apply her brake? 

634 A. Yes. She had commenced to apply her brakes. 

Q. At the time that vou saw the taxicab sixty feet 
from the intersection? 

Mr. Offutt: That is not what the witness said. 

A. At the time that I saw he wasn’t going to be able to 
stop, she noticed, I believe, at the same time that the taxi¬ 
cab would not be able to stop, and she had her foot on the 
brakes, applying them. 

Q. No. Didn’t you say a moment ago that when you saw 
the taxicab sixty feet from the intersection Mrs. Dean had 
commenced to apply her brake? A. Mrs. Dean commenced 
to apply her brake at approximately the same time that I 
noticed that the taxicab would not be able to stop. 

Q. Will you please answer my question? 

Mr. Offutt: I submit that he is answering it. 

By Mr. Lichtenberg: 

Q. Didn’t you testify a few' moments ago that when you 
saw’ the taxicab sixty feet from the intersection Mrs. Dean 
at that time had commenced to apply her brake? 

635 Now, answ’er that yes or no. 

• •#•••••• • 

A. Mrs. Dean applied her brakes- 

• •#•••••• • 

Q. Can you answ’er that question yes or no ? A. No. I 
cannot answ’er it ves or no. 

Q. Answ’er it in any way that you w’ant to. A. Mrs. Dean 
was applying her brakes at the time that I first noticed the 
taxicab wouldn’t stop. But I had seen the taxicab a very 
short distance, and I noticed that he wouldn’t stop. 
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Q. At the time you saw the taxicab sixty feet away 

636 from the intersection wdiat was Mrs. Dean doing? A, 
I don’t know exactly what she was doing. She was 

driving. I believe it was a split second before she noticed 
that the taxicab wouldn’t be able to stop at that time. ; 

Q. You haven’t answered the question. If you don’t 
know what she was doing, say so. A. She w T as looking left 
and looking down the street to see if there was any traffic 
on the street. 

Q. And where w’as the front of the Buick at the time that 
you saw the taxicab sixty feet from the intersection? A. 
The front of the Buick was entering the intersection, j 
Q. Just entering the intersection? A. Yes. Just enter¬ 
ing the intersection. ! 

Q. Was it then that the brakes were applied? A. Yes. 
We weren’t all the way in the intersection. We were; just 
partially in the intersection. 

Q. And you stayed in the straight direction in which you 
were traveling and then the accident occurred? A. Yes. 
****#•*•* • 

Q. You say that immediately after the accident occurred 
you turned off the ignition and thalights? A. Yes. 

637 Q. Why did you turn off the lights? A. I turned 
off the ignition and the lights to take the power off 

the batteries and avoid any short circuit which might have 
occurred. 

Q. What short circuit could have occurred on the lights? 
A. It could easily enough. 

Q. You observed that the lights were on when you turned 
them off? A. No. The lights w-ere not on when I turned 
them off, because they were broken. i 

Q. But you didn’t know they were broken at that time? 
A. I didn’t know they were broken. 

Q. So that when you turned them off, they were already 
off? A. They were broken at the time I turned the lights 
off. 
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Q. When you turned the light switch to turn the lights 
off, there were no lights on the front to turn off? A. There 
were no lights on the front, but the dash lights were still on. 

Q. How did you know that Mrs. Dean was going twenty 
miles an hour? A. She had been driving slowly all eve¬ 
ning, and I had seen the speedometer. 

Q. Was it because you had seen the speedometer just be¬ 
fore the accident? A. Yes. 

638 Q. And you are sure it was twenty miles an hour ? 
A. Yes. 

Q. What was the occasion for looking down at the speed¬ 
ometer? A. Well, we had been talking about the speed that 
it was necessary to travel in the traffic lights so we didn’t 
have to stop for all the traffic lights, and I had observed the 
speed that she was traveling, because she was talking about 
the traffic lights. 

Q. You told Mrs. Dean to put on her brakes, didn’t you? 
A. Yes. But she had already had her foot applying the 
brakes at that time. 

Q. How did you know that? A. Because the car started 
to stop immediately, and I could see her foot. 

Q. But up to that time that you told her she hadn’t ap¬ 
plied her brake? 

• •#*#••** * 

A. She was applying the brakes at the time that 

639 I told her. She already had her foot on the brake. 

Q. You would not have told her to apply her brakes 
if she was already applying them, would you? 

Mr. Offutt: I object. 

A. Yes. 

Mr. Offutt: You are arguing with the witness. 

By Mr. Lichtenberg: 

Q. Would you? A. Yes. 

Q. But at the time you told her, the brakes were not being 
applied? A. Yes. They were. I told her to stop. 
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Q. At the time she commenced to apply the brakes, the 
front of her car was already in the intersection? A. Yes. 
It was. 

Q. Mrs. Dean was not blowing her horn or did not blow 
her horn, did she? A. No. She didn’t blow her horn. 

Q. Now, after the impact you examined the fronts of both 
of these automobiles, did you not? A. I took a look at the 
front of her automobile, and I could see the front of the 
taxicab from where it was. But I didn’t go over to the 
taxicab. 

• * # # * • • • * * 

640 Q. Wait just a minute. My question was as to the 
physical condition of the Buick, not as to how it 

happened. 

Now, you examined the front of Mrs. Dean’s Buiek; and 
1 asked you, when you examined it wasn’t the entire front 
end smashed in, including the right front end? 

i 

* # * * * • # * • • 

A. Yes. The fender—the bumper was bent and the grill 
was bent, and I believe both headlights were broken,: and 
the fenders bent. 

• # * • * • # • • • 

Q. Did you examine the taxicab? A. I didn’t examine 
the taxicab closely. 

Q. You say both windshield wipers were operating? A. 
Both windshield wipers were operating. 

641 Q. There can’t be any question about that in your 
mind? A. No. The vision was clear. The vision 

of the windshield was kept clean. The windshield was 
clean, so you could see well. 

Q. You testified that the taxicab driver told you or you 
heard him say he had never seen the automobile until after 
the accident and that he didn’t slow and he didn’t sound his 
horn? Is that right? A. That is correct. 

Q. Where did he say that? A. He said that at: the 
hearing. 

• • 
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Q. Is that just the way the taxicab driver said it to the 
Corporation Counsel? A. I don’t remember how he said 
it exactly, but I remember of him saying like that. He 
didn’t say it exactly that way. No. 

****••■•#* * * 

643 Q. Where were you going at the time the accident 
occurred? A. I was going to the Harris Hotel. Mrs. 

Dean was taking me home. On her way she was going to 
drop me off. 

Q. Do you know where Mrs. Dean lived? A. I know now 
where she lived. 

Q. Did you know at that time? A. I didn’t know where 
she lived. 

Q. When you say that on her way home she was going to 
drop you off, didn’t you have any idea where she lives? A. 
She told me that she lived out beyond where T lived and 
that it was on her way. 

0. Didn’t you hear Mrs. Dean say that she didn’t see 
the taxicab until just before they came into collision? A. 
Tt was just a split second before they came into collision. 

• » • 

644 “Q. Didn’t you hear Mrs. Dean say that she 
didn’t see the taxicab until just before they came into 

collision?” A. (continued) Yes. I heard her say that 
she hadn’t seen the taxicab very long before. But 

645 that was in time, not in distance. It was just a split 
second before the taxi struck her, and I don’t remem¬ 
ber where she said that she had first seen the taxi. 

Bv Mr. Lichtenberg: 

Q. The taxicab had its lights on? A. Yes. The taxicab 
had its lights on. 

*•#••••#• • * 

Q. And you heard the taxicab operator make the state¬ 
ment that you just testified about? A. Wait a minute now. 
Maybe— The taxicab operator make what statement, now, 
are you referring to? 
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646 Q. The statement about not having seen Mrs. 
Dean and so forth. You heard the taxicab driver say 

that? A. I misunderstood your question. I thought you 
said Mrs. Dean said she didn’t see the car. 

Q. I am asking you that too. A. I heard Mrs. Dean say 
nothing like that. 

i 

i 

647 Q. Now, thinking back, did you or did ,you not 
hear Mr. Thomas, the assistant corporation counsel, 

in the Municipal Court, ask Mrs. Dean, “When you put 
your brakes on did you swerve to the right or left? ’^ and 
she answered, “I didn’t see the car?” A. I didn’t 

648 hear that statement. I 

Q. Did she ever tell you that? A. No. She pever 

i 

told me that. 1 

• • • 

Redirect Examination 

By Mr. Offutt: j 

* * » *' • • * • • ! • 

Q. Now, these distances which you estimated' are 

649 they approximate distances or did you get out and 
measure them? A. They are approximate. I didn’t 

measure anything. 

Q. By the way, you said you drive a car. Did you ever 
have an automobile permit? A. Yes. I had an automobile 
permit. 

Q. Where? A. In Utah. 

Q. I believe you testified that as you came out of the Del 
Rio the lights were on, were turned on? A. Yes. Mrs. 
Dean turned the lights on, and I saw them shining on the 
back of a yellow taxicab. 

Q. Now, before this accident happened and you tufned 
the lights off after the accident, had the lights ever been 
turned off again? A. No. 

Mr. Offutt: That is all. 
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Re-cross Examination 
By Mr. Lichtenberg: 

Q. What you mean is that you could see the lights on the 
back as you were driving up Louisiana Avenue? A. I had 
seen them. 

Q. On Louisiana Avenue? A. I don’t remember 
650 whether I had seen them on Louisiana Avenue or 
not. 

Q. Where had you seen them? A. I had seen the lights 
shining on the street. I don’t remember the street. 

Q. Didn’t you tell policeman Shipman when you were re¬ 
turning from Casualty hospital that you didn’t want to 
make a statement one way or the other about the lights, 
because it "was raining and you couldn’t see any reflection 
on the street? Didn’t you tell Officer Shipman that? A. 
You can see reflections— 

Q. My question is, did you tell that to Officer Shipman? 
A. I may have told that to him in explanation of some¬ 
thing. But I might have meant it a little different from the 
way it was understood or the way I stated it. 

*••••••••• 

112 Samuel Gordon was called as a witness for and 
on behalf of the plaintiff 

Direct Examination 
By Mr. Offutt: 

Q. Will you please state your name? A. Samuel Gordon. 
Q. Where do you live? A. 1780 Hobart Street. 

Q. What is your business, Mr. Gordon? A. Garage. 

Q. Under what name do you trade? A. Red’s Garage. 
Q. Where it is located? A. First and Florida Avenue, 
Northeast. 

*••••••••• 
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113 Q. In connection with an accident that occurred 
on May 12, 1943, at Louisiana Avenue and New Jer¬ 
sey Avenue, Northwest, Washington, D. C., did you have 
a car towed to your garage at First and Florida Avenue, 
Northeast, upon which to make repairs? A. I did. i 

* * • • • • • • • • 

Q. Did you make an estimate of the cost of repairing it? 
A. I did. 

Q. I show you that which has been marked as Plaintiff’s 
Exhibit 7 and ask you if you will tell us what it is. A. Yes, 
sir. This is it. 

• • • • • • • • • • 

Q. Is that a fair and reasonable charge? A. Yes, 

114 it is. 

Q. What is the amount of that? A. $340.05. 

• • • • • • • # • • 

i 

Cross-Examination 

By Mr. Lichtenberg: j 

* • • • • • • • • | • 

Q. You examined it that night? A. In the morning. 

Q. The front end of it was pushed in? A. That is right. 
Q. As though it had run into something straight? 

115 A. Yes, sir. 

Q. In other words, the radiator and both fendprs 
and the front, and so forth, were pushed back, and you had 
to replace the radiator core as a result of that? A. Yes, 
sir. 

Q. The grille in the front? A. Yes, sir. 

Q. And the bumper guards—both of them? A. Yes, sir. 
Q. The bulbs in the headlights were not broken out, were 
they? A. May I have a look at that? 

(Mr. Lichtenberg handed a paper to the witness.) 

It says “Complete headlights,” in there. 
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Q. That means putting in new headlights? A. Complete 
headlights. 

Q. But that would not indicate the bulbs were broken? 
A. No. 

Q. You did not test to see whether or not the front lights 
would light? A. No, sir. 

Q. You are installing a new right front fender and a new 
left front fender? A. Yes, sir. 

Q. Were both those fenders so badly smashed in from 
the front that they required new ones? A. Yes, sir. 

Q. They could not be repaired? A. No, sir. 

125 Mr. Offutt: We offer in evidence the traffic regu¬ 
lations. There may be one that may be objection¬ 
able. 

The Court: Suppose you come to the bench. You dis¬ 
cussed traffic regulations at pretrial. 

Mr. Lichtenberg: Any pertinent regulations there is no 
objection to. 

The Court: Look at them and see if there are any that 
you think are not pertinent. 

Mr. Lichtenberg: I think they are all right. 

The Court: Which ones are they, so that I will know? 
Mr. Offutt: Articles VI, XXI (a), XXII (a), XXII (b), 
XXII (c), and XXVIII (a) at the bottom. 

May I read these to the jury, your Honor? 

The Court: Yes. They are admitted. 

(The Traffic Regulations referred to were marked as 
Plaintiff’s Exhibit 10 and received in evidence.) 

(Mr. Offutt read the traffic regulations referred to to 
the jury.) 

*••••••••• 

141 Lowell A. Goad was called as a witness for and on 
behalf of the defendants 

• ••••••••• 
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Direct Examination j 

By Mr. Lichtenberg: 

t<). Will you please state your full name? A. Lowell A. 
Goad. 

Q. You are a member of the Metropolitan Police Depart¬ 
ment, attached to the Accident Prevention Unit? A. I am. 
Q. You were so attached on May 12, 1943? A. Yes, sir. 
Q. Officer Goad, were you called to the scene of an acci¬ 
dent about 1:45 a. m. on May 12 at Louisiana Avenue 
142 and New Jersey Avenue, Northwest? A. Yes, sir. 

Q. When you arrived at the scene, what did you 
observe? A. We observed a damaged automobile in the 
middle of the intersection, and another one farther up the 

street on New Jersey Avenue. 

• • • • • • • • • • 

Q. Did you have a conversation with the lady who was 
injured on that occasion? A. We did at the hospital. 

Q. You went to the hospital after she had got there? A. 
Yes. 

Q. Can you tell us what conversation you had with her? 
A. Well, we asked her what happened, and she said that 
she didn’t see the other automobile until just before they 
struck. 

Q. Was that the extent of the conversation? A. Yes, 
outside of the usual routine of who the automobile belonged 
to, and like that. 

Q. Did she tell you whom the automobile belonged to? 

A. To her husband, Wirt Dean, I believe. 

• • • • • # « • • ! • 


! 

145 Q. Officer, were you present at a conversation be¬ 
tween Mr. Mason and Officer Shipman, or were you 
involved in such a conversation with these two gen- 

146 tlemen? A. Well, I was present; I was sitting in 
the front seat of the car. 

Q. Was that when you were returning from the hospital? 

A. That is right. 


• • 


• ••••• 
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Q. Did you hear Mr. Mason say, when you were return¬ 
ing from Casualty Hospital, that he did not want to make 
any statement one way or the other about the lights, 
147 because it was raining, and he could not see any 
reflection on the street? A. That is right. 

Q. Did he say anything further about the lights? 

Mr. Offutt: I object. 

The Court: I overrule the objection. 

The Witness: He said that he really couldn’t tell; that 
is just another w’ay of putting that, because of the reflec¬ 
tion of the street lights on the wet streets. 

By Mr. Lichtenberg: 

Q. Had he told you previously that the lights were on? 
A. Yes, he had. 

Q. Officer, when you were at the scene of the accident, 
did you examine the damage to these two automobiles? A. 
Yes, we gave it a light examination. 

Q. What was the physical condition of Mrs. Dean’s auto¬ 
mobile? A. The front end of the car was smashed in. 

Q. Pushed back? A. Pushed back—the fenders and the 
radiator grille. 

Q. They were not pushed sideways? A. No; pushed 
back from the front. 

Q. Did you examine the taxicab? A. Yes, sir. 

Q. What was its physical condition ? A. It was damaged 
on the right front fender, and slightly on the door. 

Q. Was that in the front of the automobile or on the side 
of the automobile? A. It was on the right side of the auto¬ 
mobile. 

14S Cross-Examination 

Bv Mr. Offutt: 

* 

• ••••*•••• 

152 Q. Suppose you tell me now the statement that 
Mr. Mason made on the way back from the hospital, 
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with reference to the lights. A. My partner asked him if 
he was sure about the lights on the car being on at the time 
of the accident, and he said that he was not certain because 
of the reflection on the street—the lights on the wet street. 
He could not see the reflection ahead. 

Q. I see. Had he already told you that the lights were 
on? A. He told us at the scene of the accident. 

Q. That the lights were on? A. Yes. 

153 Q. What was the occasion for your asking the 
question, if he had already told you they were on? 

A. I really don’t know; I didn’t ask him the question. 

Q. Was there any occasion that you saw that gave rise to 
asking the question if he was sure the lights were on, when 
he had already told you at the scene of the accident that 
the lights were already on. A. What struck me a -little 
out of line was the reason he gave for turning the lights 
off at the scene of the accident. 

Q. What reason did he give that seemed a little out of 
line to you? A. He was afraid there might be a short cir¬ 
cuit in the electrical system to start a fire in the automobile. 

Q. You think there is no danger of a short circuit where 
there has been an accident and wires may have been broken? 
A. They may be. 

Mr. Lichtenberg: Just a minute. 

The Court: He has a right to ask that. He said it was 
that explanation that gave rise to his question. 

Mr. Offutt: Will you please read the question? 

The Reporter (Reading): 

“Q. You think there is no danger of a short circuit where 
there has been an accident and wires may have been 
broken ?’ ’ 

The Witness: There may be, and under certain condi¬ 
tions. But I do not think this condition was serious enough 
to warrant that. I 

By Mr. Offutt: 

Q. Had you examined the car prior to that time? 

154 A. I had taken a lighter examination of it. 
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Q. Did you look at the wires to see if they were broken? 
A. No; the wires are usually concealed. 

Q. Did you look to see if they w^ere broken? A. No. 

Q. Did you look at the headlights to see if the headlights 
were broken before this question was asked? A. Do you 
mean at the time of the accident? 

Q. When this question was asked, had you examined the 
headlights to see if they were broken, before the question 
was asked? A. Why, yes, the headlights were broken. 

Q. They were broken? A. Yes. 

Q. When you say the wires are concealed, what do you 
mean by that? A. The dashboard wires are along the 
dashboard and inside the hood of the car; you can’t see 
them readily. 

Q. You thought he might be referring to the dashboard 
lights that might be shortcircuited? A. That is where the 
switch was. 

Q. That is what you thought by his statement being out 
of line? A. Yes. 

Q. You did not connect his statement with the fact that 
he thought the short circuit might be due to the fact that 
damage was done in the front lights and wires broken? A. 
No. 

Q. You did not associate it in that way? A. No. 
155 Q. You do not realize that had those wires been 
broken up where the headlights had been broken, 
there might have been a short circuit which could have set 
it on fire? A. I am not acquainted enough with that type 
of fire to answer definitely yes or no. 

0. In other w’ords, you do not know much about automo¬ 
biles, do you? A. I think so. 

Q. Is it your testimony that you do not know that when 
the current is on—that is, if the switch is on—and the light 
switch is on for the headlights, and the headlights are 
broken, and the wires for the headlights are broken, that 
two wires hitting together could cause a short circuit and 
set a fire ? A. I don’t think so. 
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j 

Q. You do not think it is possible? A. I know that is 
possible. 

Q. Why was that so out of line, if that is the reason the 
man gave for turning it off? Wouldn’t that cause a short 
circuit? A. Yes. j 

Q. There is gas up in front? A. Yes. i 

Q. The carburetor is in front? A. Yes. 

Q. There is oil in front? A. Yes. 

Q. Do you not know that fires have started in that 
156 very way and people have been burned up in cars? 

A. Yes. ' 

* * • # • •• • • • 

158 Q. When you went up to the taxicab, who was in 
the taxicab ? A. A young lady—there were a couple 
of young ladies in the back seat, I believe. 

Q. Where was the driver then? A. Well, he was out, 
over by the Buick. 

Q. Did you say there were one or three people in the cab? 
A. I believe there was one lady in the front seat and two 
in the back. 

Q. But three in the cab then? A. Yes. i 

Q. I thought you said— A. One in the front and tiwo 
in the back. 

Q. Do you know who was in the front seat? A. I believe 
we took her name as a witness. 

Q. Did you take the names of the two people in the back? 
A. No, because they said they weren’t in it; they came up 
later; they were friends of this girl in the front. 

0. They told you that at the time? A. Yes. 

Q. Was there any other car there at the time except the 
taxicab and the Buick? A. There may have been passing 
automobiles. 

159. Q. No, I mean stopped there—parked there. A. 
Not that I remember, no. 

Q. By the way, the woman who was in the front was 
Mildred Newman? Is that the correct name, if you know? 
A. Yes. That is the name on the accident report, isn’t it? 

I 

i 

! 

i 
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Q. Yes. This is not the original; this is a copy. Does 
that refresh your recollection in any way? A. Yes. Mil¬ 
dred Newman. 

Q. 320 B Street, Northeast? A. Yes. 

Q. You are positive she was sitting on the front seat? 
A. She w^as at that time. 

Q. By the w T av, the whole right side of the taxi was dam¬ 
aged, wasn’t it? A. Just the front part—part of the front 
door and part of the right front fender. 

• ••*•• *•*•• 

162 Redirect Examination 

By Mr. Lichtenberg: 

Q. Officer, you testified a few moments ago that when 
you went to the taxicab there were three ladies in the cab 
and that two of them said they had not been in the cab at 
the time of the accident but that they were there to help. 
Is that what I understood you to say here? A. To help and 
comfort the other girl in the front seat, who was a friend 
of theirs. 

Q. Had the girl been injured? A. No. 

Q. That you know* of? A. Not that I know of. 

Q. Was there another taxicab across the street? A. 
There may have been at the time, but there were only these 
two girls involved in the accident. 

Q. Did you observe the three ladies get into the other 
taxicab, or get out of the taxicab which was involved in this 
accident? A. No, sir. 

• •••••■*■*•• 

163 Re-Cross Examination 

By Mr. Offutt: 

Q. You say that those two ladies in the back seat—they 
were to help and comfort the lady who was in front, whose 
name was Miss Newman? A. Yes. 

164 Q. You don’t know whether Miss Newman was 
hurt? A. She said she was not. 
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Q. Did yon ask her? A. I believe the other officer did. 
Q. No; did you ask her? A. No, sir. 

Q. Was the other officer there when you were told that? 
When you were told by these two ladies that they were there 
to help the lady in the front, who was hurt, was Officer 
Shipman there? A. I don’t believe he was. 

Q. Why didn’t you ask her whether she was hurt, then? 
Mr. Lichtenberg: If your Honor please, that is, of 
course, argument or arguing with the witness. 

The Court: Yes; but go ahead and ask him the question. 
Mr. Offutt: Did your Honor say he could answer that? 
The Court: I said you could ask him. 


Bv Mr. Offutt: 


Q. Will you answer that, please? A. Usually, in 99 
cases out of a hundred, if a person is hurt, why, they will 
say so, and your mere presence there is enough to—the 
officer’s presence is enough to get them to speak up and 
say that they are hurt. 

Q. In 99 cases out of a hundred are there two people in 
the back who say that they are there to help the person 
sitting in the front because she is hurt? A. I don’t think 
they meant bodily assistance; I think they meant spiritual 
assistance. 

165 Q. Oh, that is what you would think? A. Yes. 

Q. But you made no attempt to find out whether 
she was hurt? A. No, sir. 


Q. You never have endeavored to find out whether the 
lady in the front, Miss Newman, was hurt? A. No, sir. 

• • • • • •' «■' * • ; * 

James B. Shipman was called as a witness for and in be¬ 
half of the defendants and, having been previously duly 
sworn, vras examined and testified as follows: 

• • • • • •• •* * * ; • 




70 


166 Direct Examination 

By Mr. Lichtenberg: 

Q. Officer, you were called to the scene of a collision at 
New Jersey Avenue and Louisiana Avenue on May 12, 
1943? A. Yes, sir. 

Q. At 1:45 a.m.? A. Yes, sir. 

Q. What was the physical condition of Mrs. Dean’s auto¬ 
mobile? A. Well, Mrs. Dean’s automobile was damaged 
about the front—that is, the radiator and fenders. 

167 Can you tell us whether they were pushed side¬ 
ways or pushed back in or just what actual condi¬ 
tion they were in? A. They were pushed back in. 

Q. That is, pushed back in from the front? A. That is 
right. 

Q. Did you examine the taxicab? A. Yes, sir. 

Q. What was its physical condition? A. It was dam¬ 
aged on the right front fender—that is, on the right side 
of the right front fender. 

Q. Did you have a conversation with Mrs. Dean at any 
time, either at the hospital or at the scene of the collision? 
A. I talked to her at the hospital after they had made her 
comfortable. 

Q. Can you tell us what the conversation was? A. I 
asked her how the accident happened, and she told me that 
they were driving east on Louisiana Avenue, and as they 
approached New Jersey Avenue this car suddenly loomed up 
in front of her. She said she didn’t see it until maybe a 
split second before the accident happened. 

Q. Was there any other conversation? A. Well, just 
routine about her name, address, and one thing and 
another. 

Q. She didn’t tell you how this cab was going? A. She 
said he looked like he was traveling at a terrific rate of 
speed; but then she only saw it a short distance. 
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Q. Only saw it a split second before they collided? I A. 
Yes. I 

168 Q. Did you have a conversation with John Mason 
in the presence of Officer Goad when you were ire- 

turning from Casualty Hospital? A. I did. 

Q. Had he previously told you that the lights on his qar, 
or the car he was riding in with Mrs. Dean, were on? A. 
He did. 

* • • * • • » * • • 

Q. What did he thereafter say? A. While we were 
bringing him back from the hospital, I asked him again 
about the lights, and he stated—he said, “I really couldn’t 
say whether the lights were on or off.” I 

He says, “Look at your own out here.” He says, “It is 
raining. You can’t see any reflection from the lights.” 
So we let it rest at that. ; 

i< * • * • • «.• • • • 

169 Q. Officer, did you see anyone getting out of the 
taxicab that was involved in this accident? A. Yes. 

There was three women got out of the taxicab. 

Q. Did you see whether or not they were going into an¬ 
other automobile or taxicab? A. Yes, sir; they left I in 
another cab. 

Q. Did you see the other cab when it stopped, or had it 
already stopped? A. No, sir. I first saw the cab as it caine 
north on New Jersey Avenue and pulled around on Louisi¬ 
ana and stopped, and these people had to walk 25 or 30 
feet to get into it. 

Q. It was raining quite heavily? A. Yes. 

Q. You did not see any women get into the cab in which 
the accident occurred? A. No, I just saw them getting out. 

• • • * • *’ # • • 

Cross-Examination 
By Mr. Offutt: 

Q. By the way, Officer Shipman, did the taxi driver say 
that he did not know Miss Newman very well? A. 



72 


170 Well, he didn’t put it that way. I asked him—I said, 
“Was anybody injured in your car?” 

He says, “No.” 

I says, “Was anybody in there besides you?” 

He said, “Yes, I had a passenger.” 

So I took from that that he did not know who this woman 
was. He said it was a passenger. 

Q. But he did not say that he did not know her very 
well? A. No, he just said it was a passenger. 

Q. Did he tell you where the passenger lived at that time? 
A. Well, I didn’t know at that time, but when I looked over 
the work sheet, I could see that the address was the same— 
320 B Street. Both of them lived at the same address. 

• •••••••« 

171 Q. Officer Shipman, did you see the three women 
wffio were in the taxicab which was involved in this 

accident get out of that taxicab and go to another taxicab ? 
A. Yes, I did. 

Q. Did all three get into the same cab? A. Yes. 

0. Do vou know whether or not the three women lived 

V •> 

in the same place? A. No, I don’t know that to be a fact. 

Q. Did you know before today, when you heard Officer 
(load say so, that the two women who were with Miss New¬ 
man had said they were there because they were helping 
nnd comforting Miss Newman, who was hurt? A. No, T 
didn’t know that. 

• ••••••••• 

172 Mildred E. Newman -was called as a witness for 
and in behalf of the defendants 

*••••••••• 

173 Direct Examination 

By Mr. Lichtenberg: 

Q. Please give the Court your full name. A. Mildred 
E. Newman. 
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Q. Miss Newman, where do you live? A. Now 320 
Irving. 

Q. Northwest? A. Yes. 

Q. On May 12 where did you live? A. 320 B Street, 
Northeast. 

* • • • • • • • • • 

Q. Directing your attention to May 12 or May 11, 1943, 
how late did you work on your job? A. 12:30. 

Q. Your shift was from 4:30 to— A. 12:30. 

Q. Do you mean 12:30 a.m. ? A. That is right. 

Q. When you left your work, where did you go? A. 
When I left work, I went down to Just’s Barbecue place, 
802 Florida Avenue, Northwest. 

Q. Wliat was your purpose in going there? A. To eat. 

Q. After you had fiinished your meal, did you 
174 leave? A. Yes, I left. 

Q. In what manner did vou leave? Bv street car? 
A. No; when I left the place, I hailed a cab. 

Q. You say you hailed a cab? A. Yes, I did. 

Q. Was that cab subsequently in an accident at Louisi¬ 
ana Avenue and New Jersey Avenue? A. Yes, sir; sub¬ 
sequently. 

Q. The driver of that cab: Had you known him before? 
A. Mr. Mitchell had formerly lived at the place where w*e 
were living, and I had met him only through coming to the 
house for his meals. 

Q. When you say, “formerly lived,” was he living there 
at that time? A. No. 

Q. When you say, “we lived there,” whom were you liv¬ 
ing with? A. My roommates. They were with me, but I 
had left them at the barbecue place. 

Q. What were your roommates’ names? A. Flo Aubrey 
and Jane Johnson. 

Q. Are either or both of them in the District of Colum¬ 
bia? A. No; one is now in Chicago; and one is in the 
District. 




74 


Q. Keep your voice up. Which one is still in the Dis¬ 
trict? A. Jane M. Johnson. 

Q. Where is she employed? A. Same place. 

175 Q. Why did you leave, and leave your two friends 
rA the place? A. Well, at that time I was—I had a 

job to ( f). I was typing extra in the morning. I had an 
early morning appointment, and I had to get to bed before 
they did. 

Q. When you got into this cab which Mr. Mitchell was 
driving, what route did you take going toward your home? 
A. We went down New Jersey Avenue. 

Q. What was the condition of the weather? A. When T 
hailed the cab, it was raining slightly. 

Q. Did there come a time when it rained very hard dur¬ 
ing this period? A. Yes; right after the accident it began 
to rain pretty hard. 

**•••••••• 

Q. Was the cab going at a fast or a moderate rate of 
speed? A. No, the cab was not going fast at all; in fact, at 
the time of the accident it was slowed down for the intersec¬ 
tion, and he was just beginning to take off again. We were 
not going fast at all. 

Q. Do you drive a car? A. Back-seat driver, I am afraid. 
Q. Are you in a position to judge speeds? A. Yes, I 
can usuallv. 

Q. Have you any idea as to how fast Mr. Mitchell’s car 
was going as it approached Louisiana Avenue? A. 

176 As it approached Louisiana Avenue? 

Q. Yes. A. Well, we were going about 20 miles— 
I would sav 20 miles—an hour; but when we approached 
the intersection, we came—we slowed down almost to a 
standstill. 

Q. Then what happened? A. Well, after we slowed 
down, we looked for traffic. There was none. In fact, I 
was looking—I guess I was just supposed to be riding, 
but T was looking too; and when there was none—there 
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were no lights of approaching cars, or anything, we took 
off again. 

Q. Tell us what happened. A. We were practically 
through the intersection when we heard this sudden crash, 
and that is what happened. 

Q. Did you look to the right as you entered the inter¬ 
section? A. I looked both ways. 

Q. Why did you do that? A. Well, I just said I aip a 
back-seat driver of the worst sort. I mean the weather 
■was sort of bad, and I was sort of on edge about riding in 
a cab anyway. 

Q. What part of the cab were you riding in? A. In the 
back—back right. 

Q. When you looked to the right, did you observe any¬ 
thing coming down Louisiana Avenue? A. There was 
nothing coming from either direction, that we could see. 

Q. When this car struck, did you see it at all? A. No. 

Q. It was pretty dark, was it not? A. It was dark, 
177 but it wasn’t too dark. I mean if something has 
been coming with lights, or anything, we could have 
seen it. 

Q. Were there lights in the street? A. Yes, the corner 
lights. 

Q. You could not see anything coming down the street? 
A. Not anything. 

Q. Were there any reflections on the street from the 
lights in the street? A. I didn’t notice any. 

Q. The streets were wet, were they not? A. Yes. 

Q. After the accident—after the two cars came to¬ 
gether—did you observe either of the two cars or look at 
either of them as to the damage that was done? A. Yes. 
I could see the other one. I didn’t move out of the cab. 
I looked back to see the damage. 

Q. Did you look at the damage to the cab? A. I didn’t 
go around. 

Q. What part of the cab came into contact with the 
Buick? A. It was the right front, because Mr. Mitchell 
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tried to open the door on the right-hand side, and he 
couldn’t open it, and it swung the right door up. 

Q. In other words, it was on the right side, from the first 
door up to the front? A. Yes. 

Q. Was that where the Buick ran into your car? A. Yes. 
'••••••••* 

178 Q. WTtile you were sitting in the car, did there 
come a time w'hen anybody came along whom you 

knew? A. Yes. My roommates were coming home by that 
time. They were ready to leave the place, and they hailed a 
cab; and seeing the accident, they slowed down. They 

179 didn’t know who it was at the time, and the police¬ 
man had opened my door at the back, and I had my 

foot out, and one of my roommates recognized my sandals, 
and they came over to the car. 

Q. W 7 hat did they do? Stay on the outside or get in? 
A. Got all over me, wanted to know what had happened, 
and they took me from that cab into theirs. 

Q. Did they get into the cab you were in for any period 
of time? A. I think thev sat in with me. 

Q. Do you remember where they sat? Was it in front 
or back? Just tell us what you remember. If you do not 
remember, tell us. A. I know one was with me; I don’t 
know where the other one was. I think she got in and sat 
in the front seat or some place. I really don’t remember. 
But I know they did get in with me. 

Q. Were there policemen around the scene of the acci¬ 
dent at that time? A. Yes, there were. 

0. Then what did you do? A. Well, they took me from 
that cab and took me into the cab with them and went on 
home. 

Q. You were able to walk? A. Yes. 

Q. The three of you walked over to the other cab ? * A. 
Yes. 

Q. Where did you go? A. Home. 

»••••••••• 
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180 Cross Examination 

• i 

By Air. Offutt: i 

Q. Miss Newman, what time was it that you left Just’s 
Barbecue? Do you know? A. Oh, I would say it was about 
a quarter after 1:00,1:30, sometime between a quarter after 
1:00 and 1:30. 

Q. When you came out, did you just hail a cab that came 
along? A. I did. 

Q. It turned out to be Mr. Mitchell, whom you had 
already known? A. It was. 

Q. Where were your two roommates then? Were they 
with you? A. They were in Just’s Barbecue. 

Q. You came out ahead of them? A. I did. 

V I 

* • • • • • • • « * 

i 

181 Q. Was your taxicab coming right down New Jer¬ 
sey Avenue? A. Yes. 

Q. It was raining at the time, as you came along? A. 
Yes. 

i 

Q. You were riding in the taxicab? A. Yes. 

i 

* • • • • • • • « • 

182 Q. The block just before where this accident hap¬ 
pened had no lights, did it? A. No. 

Q. You remember that? A. Yes. 

Q. That is just a short block? You can see it in the pic¬ 
ture here? A. Yes. 

Q. You came down a very slight grade, a little bit of a 
grade, as you came up the street, and then started up a 
little grade to a point where this accident happened? A. 
Yes. 

183 Q. So you could not see down Constitution Ave¬ 
nue until you got up to the point where the building 

would not obscure your view? A. At the point of the In¬ 
tersection, it is a rather clear view across that street. 

7 i 

• * * • • • • • • * 


! 
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Q. Of course, when I was asking you about that, Miss 
Newman, I did not mean that the building came right out 
to the sidew*alk; I meant there was some parking 
1S4 here. But you notice this big tree or shrub, and that 
was there at the time of the accident? You saw the 
shrub on the corner? A. Yes. 

Q. This is looking from up in the air down on the inter¬ 
section, looking in an easterly direction, looking out Louisi¬ 
ana Avenue, going toward the Union Station. You were 
coming up this street. This is New Jersey Avenue (indi¬ 
cating). This is coming south (indicating). I spoke of 
coming up, because that is a little grade. It goes up toward 
the Capitol. 

This photograph I am showing you now is photograph 
No. 1—plaintiff’s exhibit 1. 

Now, showing you back again plaintiff’s exhibit 6, which 
is looking up in the direction from which you were coming, 
as you came up this street and had got past the intersec¬ 
tion on D Street, there was a stop sign. Now*, had Mr. 
Mitchell slowed up at D Street? A. Yes, he had slowed 
down. 


• ##•#•••* • 

Q. How fast was he going when he slowed dowm ? A. Oh, 
I would say he was going about 15 miles an hour. 

Q. He slowed down to what speed, would you say? A. 
Oh, practically nothing. I mean he really slowed dowm al¬ 
most to a standstill. 

Q. Did he shift gears on the car? Do you know? A. I 
couldn’t say really. 

Q. When he passed D Street, after he had slowrnd dowm 
to this slow* speed you have mentioned, did he again 
185 accelerate the car to a faster speed? A. No. We 
didn’t pick up until after we had slowmd down for 
this intersection and started across Louisiana Avenue. 

Q. So when you reached D Street, which is the intersec¬ 
tion coming south before you get to Louisiana Avenue, Mr. 
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Mitchell slowed down from about 15 miles an hour to a 
very slow speed? A. Yes. 

Q. He never increased it above that slow speed uptil 
you reached the intersection? A. Yes. 

• * * * * • • • • i • 

186 Q. Oh. Let us go back to D Street. If you can 
remember, what speed was Mr. Mitchell going as you 

approached D Street? A. I would say he was going 
about 15. 

Q. 15? 15 or 20 miles an hour? You say 15 or 20? A. 
Between 15 and 20 miles an hour. 

Q. Did he slow down at D Street? A. Yes. 

Q. Do you remember that? A. Yes. ; 

Q. How slow did he bring his car down to ? A. Oh ? I 
don’t know. It was slower than we had been going. 

187 Then, when we got to this corner, it was slower still. 

Q. How slow did he get down ? What speed did he 
slow down to? As low as 10 miles an hour? A. I wopld 
say somewhere between 10 and 15. 

Q. Then, did he increase speed after passing the inter¬ 
section? A. Very little, if he did. 

Q. If he did, tell the Court and jury how much he in¬ 
creased his speed before he got to the intersection where 
this accident happened. A. Well, I am afraid I couldn’t 
say exactly how much, because I wasn’t watching the speed¬ 
ometer. 

Q. Did you discontinue your back-seat driving then? A. 
No, but I am not a perfect judge of speed; that is what I 
mean. 

Q. We understand it is very hard. I think everyone un¬ 
derstands that. Just give us the benefit of your estimate, 
like you did at D Street. What is your best estimate:of 
what the speed Mr. Mitchell was driving the taxicab was be¬ 
tween D and Louisiana Avenue. A. I don’t think we could 
have been going any more than 10 or 15 at that time. 

Q. That is your best estimation now? A. Now. 
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Q. Then, you did not change speed after you had slowed 
down at D Street? In your judgment, he never increased it 
above 15 or 20, or more or less than that? A. No. 

Q. He just kept the same speed? A. Yes. 

188 Q. What, if anything, did you do regarding speed, 
now, as he operated the taxicab when he got to Louisi¬ 
ana Avenue? A. When we got to Louisiana Avenue, the 
car slowed down almost to a standstill. 

Q. The car you were riding in came almost to a stand¬ 
still? A. Yes. 

Q. What part of the road were you operating in? There 
is a track w T hich would be a little to your left as you came 
down from the center of the street. A. I would say w*e were 
near the curb. 

Q. Were there any cars parked on the right-hand side? 
A. No. 

Q. As you came up? A. No. 

Q. Could you mark it on this No. 1—plaintiff’s exhibit 
1—as easily as you could on the one which you are looking 
at? Which one could you mark the location of the car on 
easier? Or would you use this plat down here more easily? 
I want to get the location of your car on New Jersey Ave¬ 
nue with reference to the curb on your right and the street¬ 
car track near the center of the street? A. I think this is 
all right. 

Q. You could tell by No. 6? A. Yes. 

• ###*••** * 

189 Mr. Offutt: The witness has indicated about here 
(indicating). 

Mr. Lichtenberg: The witness has indicated according 
to the ink mark? 

Mr. Offutt: The witness has indicated according to the 
ink mark, which is right near the point of my pen, accord¬ 
ing to the guide, as you look at it. 

By Mr. Offutt: 

Q. Can you also give us the benefit of your recollection 
of how manv feet that was? A. No, I am afraid I can’t. 
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Q. Would you venture something in the room from you 
or some distance from some object? A. From the car to 
the curb ? 

Q. From the car to the right-hand curb; that is, the right- 
hand side of your car, as you have marked on the picture. 
A. I would say from about this lane to the wall, the wall 
representing the curb. 

Q. Do you mean from here or the middle of here or from 
the edge of the jury box? A. Yes. 

Q. From the edge of the jury box to the wall? A. 

190 Yes. 

Mr. Offutt: We can probably agree that that is 
about 6 or 7 feet, or we can measure it and determine it, 
unless your Honor knows. I do not know. 

The Court: I do not know. 

Mr. Offut: Some of the Judges know the measurements 
in their rooms. 

The Court: This is one of the Judges who do not. 

Mr. Offut: I believe the length of the room is 60 feet; 
The Court: I will not dispute it with you. 

Mr. Lichtenberg: She gave you an approximate figure 
that, I would say, is around 7 or 8 feet, but I don’t know. 
Mr. Offut: 6 feet. May the record show it is 6 feetf 

By Mr. Offutt: 

Q. So you were about 6 feet from the right-hand curb? 
A. Yes. 

* # • • • • # • # • 

i 

191 Q. Had your car reached the intersection wheii it 
slowed down? A. Oh, no; we were on this side of 

the intersection. 

Q. You had not reached the intersection? A. We were 
on the corner. 

Q. When you say “on the corner,” do you have in mind— 
you see, there is a white line there which goes across the 
street, and that is before you get to the curb, if that curb 
were continued across on the north curb of Louisiana 
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Avenue. Do you call the intersection where you got to the 
curb—is it that white line? Where is the beginning of the 
intersection, as you refer to it? A. When I was saying 
“intersection,” I meant where the streets actually cross 
in the center. 

Q. Is that where your car slowed down almost to a stop? 
A. No, we were about right here (indicating). 

Q. At the front of the car. Will you indicate that 

192 by your initial? Is that where your car began to 
slow down or where it slowed down? A. No, that is 

where it slowed down. 

Q. Where it first slowed down? A. No, that is where I 
think we were practically standing still. 

Q. How far back of that, if it was back of that, or how 
far before you got to that point was it that he first began 
to slow down? A. Oh, it was beyond that point; right here 
some place (indicating). 

Q. How far back, would you say? That is from 10 to 15 
miles an hour, I think you said. 

Mr. Lichtenberg: Why don’t you wait until she answers 
the question? 

The Court: Wait a minute, gentlemen. 

By Mr. Otfutt: 

Q. Was it a car length? Does that help you any? Can 
you tell us in car lengths or feet? I notice the white line. 
Was it before you got to the white line? The mark you 
put was to the south of the white line. Was it as far as 
the line you put here to the south? Was it as far to the 
north of the line as that mark is? A. I would say it was 
8 or 9 feet. 

Q. 8 or 9 feet north of the white line? A. Yes. 

Q. When you say, “almost to a stop,” can you tell us 
what you mean by that—how slow it was? A. I really 
could not, because the car was, as I said before, prac- 

193 tically standing still before we went off again into 
the intersection. 
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Q. Were the lights in operation at that intersection— 
traffic lights? A. No. 

Q. Were there any cars coming from the left or right, 
that you saw? A. None. 

Q. Did you look? A. Yes, I did. 

Q. You looked both ways? A. Yes, I did. 

Q. As you looked to your right, how far down the street 
could you see? You notice this is looking toward Union 
Station. This is Plaintiff’s Exhibit 2, and this is down on 
the street. It is only to ask you about the distance you 
looked to the right. Could you see as far to the right as 
where I am indicating on the picture? That is where that 
little triangle ends. A. Oh, yes. j 

Q. You could see that far? A. Yes. 

Q. That is, the end of the mark is between New Jersey 
Avenue and the next street? A. Yes. 

Q. You could see that far? A. Yes. 

Q. No automobiles were coming? A. No. 

194 Mr. Offutt: Could the jury see that then? 

The Court: Show it to them. 

Mr. Offutt: She said she could see this far to the right, 
which is the next street—that is, C Street, I think. That 
would be to the west of where she was coming. 

While I am showing them that, I will show them this 
other mark which the "witness made. 

This M right at the bottom—the penmark—is where the 
front of her car was when it came almost to a stop. If I 
hold this so you cannot see it, just tell me, because I know 
the light is a little bad. It is right below the pen. It is 
the M. 

By Mr. Offutt: 

Q. When your car came almost to a stop, had you looked 
at that time? A. We looked then. 

Q. When you say, “w T e,” did you notice Mr. Mitchell 
looking too? A. Yes, he was looking. 
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Q. What did your car do then as to speed? Did it in¬ 
crease its speed then? A. Well, we began to pick up speed 
to go across the street. We mounted again to about 15— 
between 15 and 20—to get across the street. 

Q. Did you see any lights reflected on the street at all 
as you looked to the right? A. There was no lights. 

Q. I mean any lights. You did not see any street 

195 lights? A. The street lights were on. 

Q. Did you see them reflected on the street? A. I 
recall seeing street lights, but I know I was looking for 
automobile lights. 

Q. But you saw no automobile lights? A. No. 

Q. Can you tell us whether you saw any reflected street 
lights on the street proper? A. No, I don’t remember. 

Q. Did you see the car that was in collision with your 
taxi? A. I didn’t see it at all. 

Q. Then, wflien you answered the question of Mr. Lich- 
tenberg and said that the plaintiff’s car struck the taxicab, 
you did not see it strike your cab, did you? A. I felt it. 

Q. As a matter of fact, you don’t know whether her car 
was at a stop and your car went into the front of that and 
hit it? A. Oh, yes, I know. 

Q. From having seen it? A. From seeing it? Do you 
mean seeing two cars? 

Q. From seeing two cars come together? A. No, but I 
know we had passed through the intersection. 

Q. Your car was increasing in speed up to the time the 
collision occurred? A. Yes. 

Q. Do you know what kind of car it was? A. The car 
that hit us? 

196 Q. Yes. A. I know it was a black car. 

• •••••••• • 

By Mr. Lichtenberg: 

Q. When you said, “black car,” which one were you re¬ 
ferring to? A. Mrs. Dean’s car. 

• •*•••••• • 
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197 By Mr. Offutt: 

Q. When you came down almost to a stop, just before 
the accident happened, did Mr. Mitchell, before he began to 
accelerate, shift his gears, or w T as he in slow speed? 

The Court: If you know. 

By Mr. Offutt: | 

Q. If you know. A. I really don’t know. 




198 Q. Did you see either one of the officers w T hen they 
came over to the taxicab after the accident hap¬ 
pened? A. Yes, they spoke to me. 

Q. Did you tell either one of them that you were hurt? 
A. Yes, I told them my leg w T as hurt. 

Q. Were your two roommates in the taxicab then? ; A. 
They came up at the time the officer was talking fo me. 

Q. Do you know whether they said anything to the officer 
about your being hurt? A. No, they didn’t. 

Q. Are you sure you told them you were hurt? A. Yes; 
and they asked me if I wanted to go to the hospital, and I 
told them, “No.” ] 


• * • • • # • • • : • 

Q. Did they take your name and address at the time? A. 
Yes. 

Q. How far did your car go after you felt the impact of 
the two cars striking? A. I know we were on the other 
side of the track when I got out of the car. 

Q. On the other side of the tracks? A. Yes. 

Q. You mean on the left-hand side of the tracks? A. Yes. 

Q. Which would be to the east of the tracks,; to- 
199 wrnrd the Union Station? A. Yes. 

• • * # • * *■ * •;* 

Q. So after the collision you were on the east side 
of the tracks? A. That is right. 

Q. With reference to the intersection, were you south 
of the intersection? A. Yes, just beyond. 
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Q. Just beyond the intersection? A. Yes. 

Q. As you looked when you were up at that intersection, 
and looked to the right and the left, you could see, and the 
rain was not so hard you could not see? A. No, it was not; 
not at that time. 

Q. Were the windshield wipers working on the car? A. 
Yes. 

Q. One or two? A. Two. 

Q. The two windshield wipers. 

• ••••••••• 

202 Q. Do you know Mr. von Klatt? A. Yes. Yes, I 
signed a statement. 

• • • • • • • • • • 

203 Q. How did you get to Mr. von Klatt’s office to 
sign that statement? A. He sent for me. 

204 Q. Did Mr. Mitchell tell you whether he had ever 
seen this other car—Buick—before the accident hap¬ 
pened? 

Mr. Lichtenberg: I object, if your Honor please. There 
is nothing to rebut at this time. Mr. Mitchell has not 
testified. 

205 Mr. Offutt: Well, the defendant is right here in 
court. He can hear everything that is being said. 

Then it is an admission. He has the advantage of hearing 
what was said. 

The Court: I will let the witness answer the question. 
The Witness: After the car hit, I remember him say¬ 
ing, “Well, where did that come from?” 

By Mr. Offutt: 

Q. At the time this collision occurred, had your car con¬ 
tinued on a straight line across the street? That is, had 
it turned to the right or left? A. No, it pushed it straight 
across. 
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Q. From the time it slowed up it had not accelerated 
until the collision occurred? A. That is correct. 

Q. Miss Newman, this other taxicab, that you say your 
friends were in when they came along and recognized the 
car in which you were riding and stopped— A. Yes. ' 

Q. Where did that taxicab stop? A. It was on— 

Q. On New Jersey Avenue or Louisiana Avenue? A. On 
Louisiana Avenue. 

Q. Was it headed toward the Union Station? A. I don’t 
know from which direction they came, but when I got into 
the cab to go home, they were on Louisiana Avenue. ; 

• • * * * * # * # ! * 

206 Q. One other thing, and I am through. Did your 
car sound its horn ? That is, did Mr. Mitchell sound 

the horn or give any warning of any kind before he entered 
the intersection, or before the accident—put it that way? 
A. No. 

i 

• • « • # # # # • # 

207 Mr. Lichtenberg: I offer it in evidence. 

(The statement of Miss Mildred E. Newman was marked 
as Defendants’ Exhibit 1 and received in evidence.) j 

Mr. Lichtenberg (Reading): “Re: Esther Dean vs. Cen¬ 
tury Motors Co., etc. August 26, 1943. 

“Statement of Miss Mildred E. Newman, 320 B Street 
N. E., Apt. 5, Telephone: Ludlow 7538. 

“I am employed at the Treasury Department, in |the 
Liberty Loan Building, at 14th and D Streets S. W. About 
1:15 or 1:45 a.m. (somewhere about that time), on May 12, 
1943, I hailed a taxicab near Just’s Barbecue, which is 
located near 9th Street and Florida Avenue. The taxicab 
driver turned out to be a friend, Cyril T. Mitchell. I yras 
there with my two roommates, and they got another cab 
and were on their way also to where we live at 320 B Street 
N. E. The taxicab in which I was riding was going south 
on New Jersey Avenue. Just before we reached the inter- 
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section where this accident occurred, the taxicab "was going 
25 or 30 miles an hour. I do not drive a car, but I am 
familiar with the speed of cars because I have ridden in 
them many times and I noticed the speedometer as I rode 
in the cars. As the taxicab reached the intersection, it 
slowed down and came almost to a stop. Then it started 
up and went on through and across the intersection. I 
looked and did not see the headlights of the other car as 
we started across the intersection. I did not see the 
208 other car. Mr. Mitchell also said to me after the 
accident that he did not see the headlights of the 
other car and did not see the other car until the crash oc¬ 
curred. As we went through the intersection, there was a 
large crash, and I was thrown from where I was sitting on 
the back seat on the right-hand side over to the left-hand 
side, I think, and I hurt my leg and right side a bit. The 
taxicab was struck near the right front fender or the right 
front end of the car. The hood flew up, and the right front 
door could not open after the crash. There was no other 
traffic on the street at the time that I saw. It was raining 
at the time, but there was good visibility and you could 
see ahead of the car very well. The intersection where the 
collision occurred is a wide open intersection. Neither 
car sounded a horn before the collision, and there were no 
brakes applied on the taxicab before the collision occurred 
after we had slowed down and almost stopped before enter¬ 
ing the intersection. I did not see the other car or its 
headlights before the accident happened, and Mr. Mitchell 
said that he did not see the headlights of the other car and 
did not see the other car until the crash occurred. After 
the crash occurred, our car continued on for a short dis¬ 
tance. When Mr. Mitchell got out after the crash and 

“(sgd) M.E.N. 

walked over to the other car, I looked out of the back win¬ 
dow of the taxicab and noticed that the taxicab was about 
ten feet away from the other car. The other car had 
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Louisiana tags on it, and there was a sailor and a young 
woman in the car. I did not get out of the taxicab after 
the accident. 

“The other car was about three feet west of the 

209 streetcar tracks, which were about in the center of 
New Jersey Avenue. We had continued south of 

the point of impact after the accident occurred. Our car 
only continued for a short distance, as I have previously 
stated. 

“Our taxicab was on the streetcar tracks after the col¬ 
lision had occurred and after it came to a stop. 

“After the police came, we could not move our car be¬ 
cause the steering wheel had been damaged, and it was nec¬ 
essary to tow the taxicab away. In the meantime my 
friends came along in their car and recognized the car in 
which I was riding as being in the accident, and they 
stopped and gave me a lift to the apartment where I live. 

“The girl who was hurt in the other car—I understand 
her name is Mrs. Dean—was carried away in the Casualty 
Hospital ambulance to the hospital. There were police at 
the scene of the accident from the time the scout car came 
until I left. 

“I have read the above statement, and it is correct to 
the best of my recollection and belief. 

“(sgd) Mildred E. Newman 
Mildred E. Newman 

Given to Mr. Offut 

August 26, 1943, about 1:30 or 2:00 p.m.” 

Redirect Examination 
By Mr. Liehtenberg: 

• •••••••# 

210 Q. At the time you entered the intersection, as I 

to 


understand it from your testimony, you came 
almost a stop? A. That is right. 

Q. And then you proceeded into the intersection? 
Yes. 


A. 
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Q. At the time you gave this statement to Mr. Offut, he 
asked you questions? A. Yes. 

Q. Did he ask you whether the car w’as going 25 or 30 
miles an hour before you approached the inter- 
211 section? A. He asked me about how fast w’ere we 
going, and I hesitated, and he asked me, “Was it 
about 25 or 30 miles an hour?” 

I said, “Yes, I guess so.” 

Q. And then you gave the rest of the facts? A. Yes. * 

• •••••*••• 

213 Q. There was some testimony that you gave a 
statement to Mr. von Klatt, and you testified it was 
a few davs after the accident? A. Yes. 

Q. Is this your signature? A. Yes. 

• •••••#••• 

Q. What date was that? A. May 19th. 

Q. That was one week after the accident? A. That is 
right. 

• •••••*••• 

215 Recross Examination 

By Mr. Offutt: 

Q. The statement 'which you say you made six days 
after the accident, and which Mr. von Klatt—Mr. von Klatt 
represents the defendant. You knew that, did you not? 
A. No, I didn’t know that. He asked me to come down. 

Q. You did not know in whose interest he was appearing 
for? A. I knew that he had something to do with the cab 

insurance, I think it was. 

Q. You did not know’ he was appearing for the defen¬ 
dant? A. Yes, I knew T it was in connection w r ith the taxicab. 

Mr. Lichtenberg: Your Honor, I v’ant to preserve any 
rights I may have. 

May we proceed, your Honor? 

The Court: You w’ant to proceed? 

Mr. Lichtenberg: Yes. 



I 


91 


The Court: You understand what that means? 

Mr. Lichtenberg: Your Honor will give the proper in¬ 
structions? 

I 

The Court: Yes. 

; 

Mr. Lichtenberg: I would not want to waste two court 
days. 

The Court: All right. 






224 Jane M. Johnson was called as a witness for and 
in behalf of the defendants 

« • * # • * • • # 


Direct Examination 


By Mr. Lichtenberg: 

Q. Will you give the Court your full name, please? A. 
Jane M. Johnson. 

Q. Where do you live? A. 520 Irving, Northwest. 

Q. During the month of May of last year, where 
225 where were you living? A. 320 B, Apartment 5, 
Northeast. 

Q. Keep your voice up, so that all the members of the 
jury can hear you. 

Do you recall the evening or early morning, when there 
was an accident between an automobile and a taxicab, in 
which taxicab Miss Newman was? A. I do. ; 

Q. During the month of May, what hours did you work? 
A. 4 to 12. 

• *'«•*••• 

Q. Do you know w’hat hours Miss Newman wrorked? A. 
4:30 to 12:30; a half hour’s difference. 

Q. On the particular evening or early morning of this 
accident, did you see Miss Newman at some restaurant? 
A. Yes; at Just’s Barbecue, at Eighth and Florida Avenue, 
Northwest. 
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Q. What time of the day or night was that? A. Well, I 
don’t recall the exact time, but I do know it was after work. 
Q. You left work at 12, and she left work at 12:30? A. 
Yes. 

226 Q. Did she leave at the same time you did, or did 
she leave first? A. She left first, for the simple rea¬ 
son she had a day job, and she had to get home in order to 
get up early. 

• •• *'••#••• 

Q. Did she live with you? A. Yes. 

Q. Do you still live together? A. Yes. 

Q. Did you have another roommate? A. Yes. 

Q. What was her name? A. She was Florie C. Aubry. 
Q. A-u-b-r-y? A. Yes. 

Q. Where is Florie Aubry now? A. Florie is living in 
Chicago now. Since then, she was married. 

Q. She left. WHhen was the next time you saw T her? I 
am talking, now, about Miss Newman. A. You mean after 
we left the barbecue place? 

Q. Yes. A. Well, it was at the time of the accident, be¬ 
cause we were on our vray home. After seeing a wreck, you 
always go down. 

227 Q. Did you see the accident? A. No, we came up 
after the accident. 

Q. W T ere you in a taxicab too? A. Yes. 

Q. Whio was with you? A. Florie C. Aubry was with 
me. 

Q. What street did you drive on as you were going home? 
A. New Jersey Avenue. 

• • • »••*••• 

By the Court: 

Q. He asked you what you mean by saying that you saw 
the accident. What did you see? A. It had happened 
when we got there, and the police were on the scene. 
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By Mr. Lichtenberg: 

Q. As you approached where the accident had been, what 
did you see! A. We saw the results of the accident. 

228 Q. Tell us what the results of the accident were 
that you saw. A. Well, when this cab slowed up, 

naturallv we looked out, and Mildred’s foot was out the 
back of this car—back of this taxicab—and we thought we 
recognized her, and we asked him to stop, but I guess he 
drove as far as the Capitol and turned by the Senate Office 
Building and came back toward the scene, and that is when 
Florie Aubry and I got out. 

O. Where did he ston his car? Was it on New Jersey 
Avenue! A. I don’t know. I really don’t know. 

Q. You got out of the cab you were in! A. Yes. 

Q. Did Florie get out with you! A. Yes, we both got 
out. 

Q. What did you do? A. When we got out, we went over 
to the cab. 

Q. Which one? A. This cab that was driven by Cyril. 
I sat in the front with her and asked Mildred what hap¬ 
pened, and what not. 

Q. Where w T as Florie? A. In the back. 

Q. You know Cyril Mitchell, do you not? A. Well, not 
too well. He received his mail at 320 B, and that is how 
we knew* him. ! 

Q. You knew him by seeing him around? A. Yes; when 
he came for his mail, and stuff like that. 

Q. On this particular occasion, after you had got 

229 into the cab, was it raining? A. Yes, it was raining. 

Q. Then what did you do, after you had talked to 
Mildred? A. We went—after we talked to Mildred, we 
got in the cab, and w r e went home. i 

Q. When you say, “We got in the cab,” which cab diql 
you get into to go home ? A. The cab we were originally in, 
Q. Did Mildred go with you? A. Did she? Yes, I think 
she went with us. 



Q. And the three of you went on home? A. Yes. 

Mr. Lichtenberg: Your witness. 

Cross-Examination 

By Mr. Offutt: 

Q. Did I understand you to say that you knew Mitchell, 
but not too well, because Jie only got his meals? 

Mr. Lichtenberg: Mail. 

The Witness: He received his mail at 320 B. 

• • * »•••••• 

234 Q. Going to the scene of the accident, you stated 
that going to the scene of the accident your cab 

slowed up, and you saw Miss Mildred’s foot out the back 
door? A. Yes, that is right. 

Q. You recognized her foot? A. Well, I didn’t recognize 
her foot; I recognized her because I leaned over to that cab. 

Q. You saw her foot sticking out the back door of the 
cab? A. Yes., 

Q. What door did you see it sticking out of? A. I don’t 
know how that door opened, but her foot was out the door. 
I can’t remember relative positions. That is a long time. 

Q. That is the way you happened to go back? A. Yes. 

• «■•**••* 

235 Cyril T. Mitchell, one of the defendants herein, 
was called as a witness for and in his own behalf 

Direct Examination 

By Mr. Lichtenberg: 

Q. Mr. Mitchell, you are one of the defendants in this 
case? A. Yes. 

Q. Give the Court your full name. A. Cyril Thomas 
Mitchell. 


95 


Q. Do you do any other work besides the work for the 
Supreme Court? A. After hours in the Supreme Court, 
I drove a cab recently. 

• » * * » • * • • i • 

Q. What were the hours you worked at the Supreme 
Court? A. At that particular time I was working from 
4:30 in the evening until 12:30 at night. 

236 Q. After that? A. I drove a taxi. 

i 

• • • • « • • • • • 

Q. WTiat time did you usually drive the cab? A. Well, 
I drove the cab in the daytime from anywhere from 9 
o’clock until 4, which was the time to report—at 4:30. 
After I got off work at 12:30, I would drive the cab frpm 
12:30 to 4:30 in the morning, during which time I had 
plenty of time to rest. 

Q. Directing your attention to the day this accident oc¬ 
curred, w T hen did you start driving the cab? A. Do you 
mean that night? | 

Q. That particular night. A. Right after I got off frbm 
work. 

Q. Where did you pick up Miss Newman in the taxicab? 
A. I picked Miss Newman up on the corner of Eighth and 
Florida Avenue, Northwest. j 

Q. What was the condition of the weather? A. At that 
particular time it was raining. i 

Q. Do you know Miss Newunan? A. Yes, I know Mjiss 
Newunan. j 

Q. How long had you known her? A. I had only 

237 known Miss Newman since April, just before Easter. 

Q. Where were you living in May of 1943? A. I 
lived at 607 Twenty-first Street, Northeast. 

Q. What address did your operator’s permit have on :it? 
A. It had 320 B Street, Northwest. 

I 

• • « • * • • 
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Q. Had you at that time had your new address on the 
permit? A. No, I didn’t, because at that particular time 
rooms were hard to get, and I couldn’t get a room. 

• •••*••••• 

238 Q. Where did you get your mail after you left? 
A. I still received my mail at 320 B Street. 

Q. Until wiien? A. In fact, some mail comes there now. 

• •••#••••• 

Q. Prior to the time you reached the intersection where 
the accident occurred, how* fast would you say you were 
going? A. Oh, well, prior to the accident I was driving 
anywhere from IS to 20. The speed limit varied 

239 from 18 to 22 miles an hour. 

Q. As you approached this intersection, how fast 
were you going? A. How fast was I going? 

Q. Yes. A. I had my car in second gear. 

Q. When you reached the intersection, what did you do? 
A. Wiien I reached the intersection—the car was still in 
gear when I reached the intersection. 

Q. Mr. Mitchell, if you will try—sometimes it is diffi¬ 
cult—try not to repeat my questions. If you need a little 
more time to answer them, just take it, because that will 
take a little less time. 

As you reached the intersection, did you slow up or con¬ 
tinue to go as you had been going? A. Oh, of course not; 
no, sir. 

Q. Did you slow up ? A. I slowed up before I got to the 
intersection. 

Q. To w’hat speed did you slow T up when you reached the 
intersection? A. When I reached there—just before 

240 I reached the intersection? 

Q. Yes. A. To about 10 or 15 miles an hour. 
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Q. Then what did you do ? A. Then, there was no traffic 
coming east or west on Louisiana Avenue. I put my car 
in second gear and proceeded across. 

Q. You said a moment ago that you put your car in sec¬ 
ond gear. Had you taken it out of second gear at the time 
you slowed up at the intersection ? A. At the time I slowed 
up for the intersection? 

Q. Please try not to repeat. Do the best you can. I 
know it is difficult sometimes. A. I know X slowed up at 
the intersection, because the car had come so slow jl 
couldn’t put it in third gear, so I put the car in second gear. 

Q. Then what happened? A. Then I proceeded on 
across. 

Q. How fast were you going as you proceeded across? 

i 

A. 15, 18 miles an hour. 

Q. Did you say you looked to the right and left? A. 
Right and left. 

Q. How far across the intersection had you gone when 
the two cars came into collision? A. I was practically 
across the intersection. 

Q. There are eight lanes of traffic, are there not? A. 
Yes, there are. 

Q. I am showing, you, now, Plaintiff’s Exhibit 1. 
241 Can you step down here for just a moment, please? 

Can you point out to the jury just how far across 
the street you had got when the impact occurred? Now, 
this is Louisiana Avenue (indicating). You recognize that? 
A. Yes, I do. 

Q. This is New Jersey Avenue, going south; and this is 
going east (indicating). You try to point out to the jury 
just how far across the intersection you had got when the 
impact occurred. A. When the impact occurred, I was 
right about here, sir (indicating). 

Q. Will you put a mark with your initial? A. (The wit¬ 
ness indicated.) 

Q. I see you put both of your initials. At which one 
would it be? At the beginning of the C, or the middle of 


i 
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the two initials or at the end of the M ? A. It was right in 
between. 

Q. Now, resume your seat. That is Plaintiff’s Exhibit 
1. When you got to the point that you indicated on Plain¬ 
tiff’s Exhibit 1, what occurred? A. Would you mind stat¬ 
ing that again ? 

Mr. Lichtenberg: Will you read the question, Mr. Re¬ 
porter, please? 

(The last question was read by the shorthand reporter.) 

The Witness: That was where the collision occurred. 

242 By Mr. Lichtenberg: 

Q. What sort of impact was it? A hard one or an easy 
one? A. It was quite a hard one—quite a hard impact. 

Q. What happened to your car after you were struck? 
A. By the streets being wet, my car was- 

By the Court : 

Q. What? Talk louder and slower, please. A. By the 
streets being wet, my car was knocked on the other side of 
the car track, east of the car track. 

By Mr. Lichtenberg: 

Q. At the time of the impact, did you do anything to stop 
the car? A. At the time of the impact, the car stopped 
itself. 

Q. Did you look to either the right or the left as you 
approached the intersection? A. Yes, I did. 

Q. Did you see any cars coming from either side? A. 
No, I didn’t. 

Q. Did you observe to the right as you continued across 
the street? A. I absolutely did. 

Q. Did you see any lights coming toward you ? A. I saw 
no lights whatsoever. 

Q. You saw no automobiles coming toward you? A. I 
saw no automobiles coming. 
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Q. Did you examine your car after the accident? A. Yes, 
I did. 

Q. Will you tell us the physical condition at the 

243 point of impact of your automobile ? A. My automo¬ 
bile was damaged on the right front side near the 

door—near the front door. 

Q. Did you examine the Buick? A. Yes, I did. 

Q. What was the physical damage to the Buick? A. The 
two front fenders were pushed in, the radiator grille was 
pushed in, and the bumper was kind of raised up a little. 

Q. Did you have any conversation with Mrs. Dean at the 
scene of the accident? A. No, I didn’t. 

Q. Did you hear her say anything at all? A. No, I didn’t. 
Q. Wffiat did you do after the accident? A. After the 
accident I got out of the car, and I came toward Mrs. Dean’s 
car. Well, the sailor was still in the car at the time. He 
got out. 

I asked him—I said, “Do you all make it a habit of driv¬ 
ing cars up the street with no lights on?” 

He said, “I don’t know”—just like that. 

He said, “I’m going to move the car, now, so that we cgn 
get it out of the line of traffic.” 

I said, “No, don’t move the car; wait until I call the po¬ 
lice.” 

I went to the Senate Office Building garage, called No. 1 
Precinct, and they sent an Accident Investigation squad out. 
Q. While all this happened, where was Miss Newman? A- 
Miss Newman was in the back of my cab. 

244 Q. Did you observe any other people in your cab 
thereafter? A. Yes, when this other cab came dowm 

the street—the cab coming south on New Jersev Avenue--r- 
it slowed up, it went around beyond the accident, made a 
U-turn, came back, and made a right turn on Louisiana Ave¬ 
nue. Two ladies got out of that cab. One got in the back; 
one got in the front. 

Q. Do you know the two ladies? A. I know both of them. 
Q. What are their names? A. One was named Florie 
Aubry, and the other was named Jane Johnson. 
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Q. Did you see them get out of your cab after that? A. 
After that, yes. 

Q. How long a period of time later? A. I would say any¬ 
where from 15 to 30 minutes. 

Q. Where did they go? A. They proceeded home. 

Q. In the cab? A. In the cab that they had prior to the 
accident. 

Q. When you got out of your car, were the Buick’s lights 
on? A. No, they wasn’t. 

Q. Had you ever seen them on? A. No, I hadn’t. 

Q. By the way, after you left the scene of the accident, 
where did you go? A. Well, after I left the scene of the 
accident, I got in this other cab, because that boy was 
245 going to take me home after the wrecker had come 
and pulled my cab away. 

He took Miss Newman and her friends to her apartment 
on B Street, and he waited, as Miss Aubrv and Miss John¬ 
son asked him to wait to see if Miss Newman was hurt. Miss 
Newman said her knees were bruised, and then Mrs. Beasly 
—she said—asked Miss Newman why didn’t she go to the 
hospital? 

• ••••••••• 

Q. You went to Casualty Hospital with her? A. I went 
to Casualty Hospital with her. 

Q. Did you see Mr. Mason there—the sailor? A. Did I 
see Mr. Mason there? 

Q. Yes. A. Yes, I did. 

Q. Do you have a brother that was there? A. No, I don’t. 
My brother—I have a brother, but he is in the Army. 

Q. How- long has he been in the Army? A. He has been 
in the Army two years. 

Q. Was he in Washington in May, 1943? A. No, he 
was not. 

Q. Where was he? A. He was at Fort Belvoir. 

Q. You did not go around and ask where your brother 
was? A. No, I didn’t. 
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246 Cross-Examination 

By Mr. Offutt: 

• • • • • • • • • | # 

247 Q. I notice on this permit and on the police report 
it had your address as 320 B Street, Northeast. A. 

Yes, that is right. i 

Q. At that time that was the address on the permit? A. 
On that permit. 

Q. But wdien it was shown to the jury just now, it is as 
it is on here now, 607 Twenty-first Street, Northeast? A. 
Yes. 

Q. When did you have that changed to 607 Twmntv-first 
Street on this? A. I had that changed after my attorney 
told me—he said there probably would be something to it. 

Q. Which attorney are you talking about? Mr. Lich- 
tenberg? A. Not Mr. Lichtenberg; Mr. von Klatt. 

| 

• • • • # • • • • • 

248 Q. Was there any particular- reason—was there 
any reason—why you did not put your proper Ad¬ 
dress on your driver’s permit at that time, other than what 
you have already stated? A. Yes, it is. 

Q. Would you tell us what the reason is? A. Sure; I will 
be glad to tell you. At that particular time Mr. Beasly 
didn’t have a car, and he used to go back and forth to pick 
up Justice Frankfurter in my car, and we used to make 
contacts like that; so that is why I never had my permit 
changed. He used to use my car all the time. My car was 
registered at 320 B Street. 

Q. He used your driver’s permit? A. No, my automobile. 
I used to get my mail there; otherwise it was just negligence 
on my part in not having the permit changed. 

• • • • • • • • • ; # 

; 

Q. Getting down to this accident, as I understand it, vpu 
say you worked from 4:30 to 12:30 p. m.? A. That 

249 is right. 
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Q: At the Supreme Court? A. That is right. 

Q. Then, you would drive in the morning from 9 in the 
morning until 4 in the afternoon? A. Yes. 

Q. When you got off from work, you would drive from 
12:30 to 2 or 3 a. m.? A. Yes. 

Q. When did you sleep? A. From 3 o’clock to 8 or 9. I 
had no particular time getting up. I got up some mornings 
early, some mornings later. Sometimes I didn’t sleep 
at all. 

• ••••••••* 

Q. Before this accident happened, I think you said that 
you were going at a speed of 18 to 20 to 22 miles an hour? 
A. That is right. 

Q. W'ere you going to work any more after you took this 
fare home? A. No, I wasn’t, because I was on my way home. 
Q. Were you going to work the next day? A. Sure. 

Q. Court was in session? A. I wasn’t working in the 
davtime. I worked the cab in the davtime from anv time I 
got up until 4 o’clock. I was renting the cab. I had to pay 
$4 a day. 

Q. You did not go to work until 4 o’clock? A. 4:30 

250 in the evening. 

Q. You say you were going IS to 20 to 22 miles an 
hour? A. Sure. 

Q. How close to the intersection were you when you were 
going 18 to 20 to 22 miles an hour? A. How close to the 
intersection? 

Q. Yes. A. I slowed down. 

• •(•*••»•• 

251 Q. Any lights at the intersection? A. Street lights? 
Q. Traffic lights. A. No. 

Q. Were there street lights at New Jersey and Louisiana 
Avenues? A. Street lights. Big white lights. 

Q. Lights that illuminated the street, not traffic lights? 
A. Yes, they were on. 

Q. Down at T> Street, here (indicating), did you slacken 
up? I slackened up at all crossings. 
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Q. At what speed were you going just before you got to 
D Street? A. 15 to 20. 

Q. What speed did you slow up to? A. Anywhere from 
10 to 15 miles an hour. 

Q. Then you increased speed to 18, 20, or 22 milesi an 
hour? A. Sure. j 

Q. Where was it along this block from D Street, or how 
close to the intersection was it, when you slowed your car 
down from 18, 20, or 22 miles an hour? A. How can 

252 you slow your car down to 18, 20, or 22 miles an hour? 

Q. No; I say from that speed to the speed you went 
to. A. I told you I began to slow up right here (indicating), 
and before I even entered the intersection I came to almost 
a complete stop. I had to put my car in second gear. 

Q. Why did you come to that complete stop? Was there 
any traffic coming? A. No, no traffic coming. It was dan¬ 
gerous traffic. It is hazardous. I know. I have been driv¬ 
ing a car a long time. I know that. So I am using all pre¬ 
cautions. That is why I slowed up. i 

Q. That is why you came to a complete stop? A. To a 
complete stop. j 

Q. What kind of car was that? A. ’42 Chevrolet. 

Q. Was it in good mechanical condition? A. At that par¬ 
ticular time I had around 60,000 miles. j 

Q. But it was in good mechanical condition? You kept 
it in good shape? A. Yes. With straining the motor, I 
could have driven across; but I never drive a car like that. 
With straining the motor, I could have got it in third gear 
and got it across. 

Q. But when you got it in second gear, it was in good 
enough condition to accelerate and reach third—high speed? 
A. Sure. 

• • • • * • • m • j * 

l 

253 Q. How far up to your left could you see? Just 
give us a rough estimate. A. You could see only up 

to here (indicating). 
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Q. Wouid you say that was half a block or better? A. Oh, 
sure. 

Q. Where were you when you looked to the right? A. 
About right in here. 

Q. That same place where you looked to your left? A. 
Sure. 

Q. You looked to your left or right first? A. I looked to 
my left. 

Q. Then, how far to your right could you see? A. You 
could see half a block. 

Q. Looking at this photograph, which looks to the sta¬ 
tion, you can recognize the intersection? A. Yes. 

Q. Can you tell us about how far on that picture you 
could see to your right? 

Mr. Lichtenberg: That is to the left. 

Mr. Offutt: That would be to his right. 

The Witness: That would be to my right. To my right, 
sure: but that is not a full enough view for me to show you. 

By Mr. Offutt: 

254 Q. You could see farther than that? A. Sure. 

*•#••••••« 

255 Mr. Offutt: In the foreground of Plaintiff’s Ex¬ 
hibit 2. 

• ••••••••* 

Q. You could see even beyond, farther west than is shown 
on this picture? A. Sure. 

Q. That picture shows the intersection of C Street, that 
runs into the tunnel under the cascade in front of the Capi¬ 
tol. About how much further beyond that, as far as you 
could see on that picture, could you sec? A. Well, I could 
see—I could see past the Acacia. 

• •••*••••* 

256 Q. But on the picture you could. After you looked 
to the right and didn’t see anything when you were 

back right about here, you did not look any more to your 
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right? A. Sure; I kept looking to my right, because I knew 
definitely there wasn’t anything coming from my left, j 
. Q. That continued until the crash occurred? A. Sure. 

Q. You never discovered any car? A. Just before the 
crash, I saw Mrs. Dean’s car. It had no lights on. It hit 
the right front side of my car. 

Q. Will you show us, if you can, on this diagram here— 
if you think you can do it better on those pictures, show T us 
—about where the front of her car was when you first Saw 
it? Could you do it better on the blackboard or on the pic¬ 
tures? Her car was near the center? A. Her car was not 
near the center. Her car was in the second lane from 'the 
center. I was right in here (indicating). 

257 Q. I didn’t ask you where you w T ere; I asked you 
where she was—the front of her car—when you first 

saw it. A. Mrs. Dean’s car was right about in here. 

Q. Will you draw a little sharp line right across? A. (The 
witness indicated.) 

Q. That is the front of her car? A. Sure. 

! 

% # # • # • * * ♦ • 

j 

258 Q. Show us where your car was after the collision. 
Do you know T that? A. Sure. I told you my car was 

setting on the other side of the car track, just a little w:av 
above the collision. Is this representing the car track? 

* ♦ # * * * * * 

i 

259 Q. You notice that the front end of your car, fac¬ 
ing south, is about even with the south curb? A. 

Even with the south curb? 

Q. It had not passed the intersection? A. Which inter¬ 
section? 

Q. The intersection is what we call the curb line con¬ 
tinued across the street. If this curb line were to go right 

straight across like that (indicating)- A. No, it hadn’t 

crossed that. 

Q. That is what we call the intersection. It had not 
reached that? A. No. 


i 
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Q. I think that is all I want to ask you about this. 

About how many feet away from your car was the other 
car when you first saw it? A. I couldn’t say how many feet 
it was away. 

Q. Show us some point in this room. A. I couldn’t even 
show you. 

Q. You could not give some approximation? A. With 
the car going and her car going, I couldn’t do that and be 
accurate about it. 

260 Q. As a matter of fact, you did not see that car 
until the collision occurred, did you? A. As a matter 
of fact, sure. 

Q. You did? A. Sure, I saw it. Otherwise how could I 
have said Mrs. Dean didn’t have any lights on the car? 
That is how I came to see her car. I saw something black 
was moving. It didn’t have any lights on whatsoever. I 
know there wasn’t any traffic coming from my left. I knew 
that. I was looking continuously to the right. 

By the Court: 

Q. Wait just a moment. The question was, Did you see 
it? and you have answered. A. Yes, I saw it. 

The Court: All right. 

By Mr. Offutt: 

Q. From the time you started from here (indicating), 
after you shifted into second gear, until the collision oc¬ 
curred, can you tell us what maximum speed you reached? 
A. No, I can’t tell you the maximum speed, because you 
couldn’t go faster—not in second gear. 

Q. Were you still in second gear? A. Sure; I couldn’t 
get my car out of second gear. 

Q. You could not? A. No, I couldn’t. 

Q. As you looked to your right, you said, you did 
not see any headlights? A. No, no headlights what¬ 
soever. 


261 
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Q. Did you see any headlights reflected on the street? 
A. No. 

Q. No lights at all? A. No. 

Q. The street was wet at the time? A. It was raining, 
but it was not a downpour, as someone here stated. It was 
just slightly raining, because when I called the police, I 
had a summer suit on, and I was walking 5 or 10 minutes, 
and I wasn’t wet. 

Q. It was not a cloudburst? A. No, it wasn’t a cloud¬ 
burst. 


# • * • • • • # # ! # 

/ 

Q. Did you ever tell Mr. Lichtenberg there was 
262 practically a cloudburst? A. No. 

Q. Was it raining at all? A. Sure, it was a slight 

rain. 

Q. A slight rain? A. It was raining slightly. 

Q. Was it heavy enough for you to use your windshield 
wiper? A. Sure. j 






Q. There was no other traffic on the street at that time 
except your car and the car you later had the collision with, 
that ran into you? A. That is all. 


* • # • • • • * •!• 

263 Redirect Examination 


By Mr. Lichtenberg: 

* • * • • • • * • i • 

Q. You testified that you -were in the second lane of traf¬ 
fic coming south on New Jersey Avenue? A. Yes. 

Q. As you got into the intersection, did you stay in the 
second lane or near there? A. No, I am still as close to my 
right as I can get. Up in here it is not the second lane, be¬ 
cause there are no lanes there. 

Q. But an imaginary lane. I show you a picture, which 
is Plaintiff’s Exhibit 5. Here is New Jersey Avenue. Will 


j 

i 
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you come around and point out to the jury just where you 
were driving dowrn New Jersey Avenue? 

The Court: You had better mark it. 

By Mr. Lichtenberg: 

Q. Let us mark with chalk where you were with 

264 reference to that streetcar track. This is New Jersey 
Avenue, going south (indicating), and this is Louis¬ 
iana Avenue. A. Well, I was just about 6 feet from the 
curb. 

Q. All right. Mark it. A. Right there. 

Q. Then you continued on across? A. Continued on 
across. 

Q. Where were you over here when you were struck, 
keeping in mind that this is the curb (indicating)? And 
look on the other side before you put any marks there. 
That is just a circle there? A. That is just a circle. 

Q. With reference to the end of that circle, just where 
were you when you were struck? A. Well, I am driving in 
a straight line. This is diagonal here. I would be approxi¬ 
mately about in here (indicating). 

265 Recross-Examination 

By Mr. Offutt: 

Q. Did you hear the officer testify on the stand—Mr. Ship- 
man? A. Yes, I did. 

Q. Did you hear him say you were going 20 or 25 miles 
an hour? A. Sure, I heard him say that. 

Q. Did you tell him that? A. No. He asked me prior to 
that what was my speed. I said, “I don’t know what my 
speed was.” 

He said, “Would it be from 20 to 25 miles an hour?” He 
said, “You know”—this is his very words—“You know', 
you can’t go over 25 miles an hour.” 

I said, “No, I know' you can’t.” 

So he put 25 miles an hour. 



109 


Q. You didn’t tell him that? A. No, I didn’t. 

Mr. Offutt: That is all. 

# • * • • • • • * • 

271 Charge of the Court 

The Court (Morris, J.): Members of the jury: You 
undoubtedly know from what has been said to you that this 
is an action brought by the plaintiff to recover damages 
against the defendants for injuries claimed to have been 
caused by the negligence of the defendants. It is abso¬ 
lutely necessary for you to have in your mind an under¬ 
standing of what is meant by negligence, as you will ! be 
called upon, after hearing the evidence in the case and de¬ 
termining what the facts are as shown by that evidence, to 
determine whether or not such facts show that the defen¬ 
dant was negligent, and if so, whether or not the plaintiff 
was negligent and whether or not such negligence caused 
or contributed to the injuries complained of. 

Negligence is the doing of some act which a reasonably 
prudent person would not do, or the failure to do some¬ 
thing which a reasonably prudent person would do, actu¬ 
ated by those considerations which ordinarily regulate the 
conduct of human affairs; it is the failure to use ordinary 
care in the management of one’s property or person. 

A person who without negligence on his part is suddenly 
confronted with an unexpected and imminent danger, or cir¬ 
cumstances which create a reasonable apprehension of im¬ 
minent danger, either to himself or to others—and, of 
course, when I use the masculine, I mean to include the 
feminine also—is not expected or required to use the same 
judgment and prudence that is required of him in the exer¬ 
cise of ordinary care in calmer and more deliberate mo¬ 
ments. His duty is to exercise only the care that ^n 

272 ordinarily prudent person would exercise if con¬ 
fronted with the same unexpected danger under the 

same circumstances. If at that moment he does what ap¬ 
pears to him to be the best thing to do, and if his choice 


i 
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and manner of action are the same as might have been fol¬ 
lowed by any ordinarily prudent person under the same 
conditions, he does all that the law requires of him, although 
in the light of after events it should appear that a different 
course would have been better and safer. 

No presumption of negligence whatever arises from the 
mere happening of the accident in this cause. On the con¬ 
trary, the legal presumption is that reasonable care was 
exercised by the defendants. The burden of proof is upon 
the plaintiff to overcome this presumption of due care on 
the part of the defendants and to prove by a preponderance 
of the evidence that the defendants were guilty of negli¬ 
gence and that such negligence was the proximate cause of 
the accident. 

By the same token, as I shall tell you more fully, there is 
also a presumption that the plaintiff acted without negli¬ 
gence, and that is why, if it is established that the defen¬ 
dants were negligent, the burden of proof is upon the de¬ 
fendants to show that the plaintiff was negligent, in order 
to avail themselves of that defense. I shall presently ex¬ 
plain to you what is meant by the burden of proof and how 
that burden must be met and what quantum or degree of 
proof is required to do that. 

It is not sufficient that negligence be shown in order to 
create liability on the part of the defendants; or if the de¬ 
fendants are negligent to avail the defendants of the de¬ 
fense of contributory negligence on the part of the 
273 plaintiff. It is also necessary that such negligence, 
if established, be shown to be the proximate cause of 
the injuries complained of. The proximate cause of the in¬ 
juries is that cause which in natural and continuous se¬ 
quence, unbroken by any efficient intervening cause, pro¬ 
duces injuries, and without which the result would not have 
occurred. It is the efficient cause, one that necessarily sets 
in operation factors that accomplish the injuries. 

There is a principle of law, which I shall presently ex¬ 
plain to you, and which has been referred to in the course 
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of argument, called the last clear chance; but I think ybu 
will understand that better if I defer my explanation of it 
at the present moment until after I have given you some 
other instructions on the law in the case. 

As I have already told you, for the plaintiff to recover 
in this case against the defendants, it must be established 
by a fair preponderance of the evidence that the defendants 
were negligent and that such negligence was the proximate 
cause of the injuries. If that be not shown by a fair pre¬ 
ponderance of the evidence, then there can be no recovery 
by the plaintiff against the defendants. If it be shown to 
that extent by a fair preponderance of the evidence that the 
defendants were negligent and that such negligence was the 
proximate cause of the injuries, then, if it be shown by a 
fair preponderance of the evidence—the burden being upon 
the defendants—that the plaintiff was negligent and that 
such negligence was a contributing, proximate cause of the 
injuries, then there can be no recovery by the plaintiff 
against the defendants unless it be established that 
274 the doctrine which I have referred to as the last clear 
chance entitled the plaintiff to recover, and I shall 
explain that to you presently. 

But now, with respect to the matter of this contributory 
negligence, you are instructed that contributory negligence 
is an affirmative defense, and the burden is upon the de¬ 
fendants to prove by a preponderance of the evidence not 
only that the plaintiff acted in a negligent manner, but aldo 
they must prove that such negligent act or acts were a con¬ 
tributing, proximate cause of the accident; and if the de¬ 
fendants fail in either one of these respects, they cannot 
maintain this charge of contributory negligence. Of course, 
evidence on behalf of the plaintiff as well as on behalf of 
the defendants may be considered on this issue. 

I think I have already given you the charge as to what 
is the proximate cause—the direct cause. It is either that 
which sets in force or does cause the injuries. 
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You are instructed that there was in force and effect at 
the time of the accident involved in this case a traffic regu¬ 
lation, or regulations, of the District of Columbia, making 
it unlawful for a motor vehicle to be driven at a greater 
speed than was reasonable and prudent, considering the 
traffic, surface, width of the highway, and the hazard at 
intersections, and any other conditions then existing; and 
a further regulation requiring all vehicles approaching an 
intersection to slow down and be kept under such control as 
to avoid colliding with pedestrians or vehicles and requiring 
the driver of a vehicle approaching an intersection to yield 
the right of way to a vehicle which has entered the inter¬ 
section where there is no officer or traffic signal lights 
275 controlling traffic at said intersection. 

A violation of a traffic regulation is negligence. 

I have told you that negligence is the doing of something 
which an ordinarily prudent person would not do, or the 
failure to do that which an ordinarily prudent person would 
do. That definition has to be considered, when you deal 
with a traffic regulation, as meaning that what the traffic 
regulation provides is what an ordinarily prudent person 
must do or refrain from doing, as may be prescribed by that 
regulation. So the violation of a traffic regulation is negli¬ 
gence. 

If such negligence be the proximate cause of the plain¬ 
tiff’s injuries—first, if there be a violation—and if that vio¬ 
lation be the proximate cause of the plaintiff’s injuries, and 
there be no contributory negligence by the plaintiff, the 
defendants are liable, and your verdict should in that event 
be for the plaintiff. 

The same is so respecting the matter of contributory 
negligence. The defendants have offered in evidence a 
traffic regulation requiring lights on vehicles driven at cer¬ 
tain times with reference to some circumstance or other. A 
violation of that regulation would be negligence, and if you 
find that there was such a violation and that such violation 
contributed directly or proximatelv to the injuries com- 
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plained of, then there should be no recovery by the plain¬ 
tiff from the defendants, and in that event your verdict 
should be for the defendants, unless there is called into 
force by your findings of facts that doctrine which I re¬ 
ferred to a moment ago as the last clear chance, which again 
I put off for explanation so as not to confuse it with 

276 what I am trying to tell you now. 

I mentioned in this instruction just given you some¬ 
thing about yielding the right of w’ay under certain circum¬ 
stances. One driver is required to yield the right of way 
to another. I want you to understand what that means. 
The right of way is not absolute but is only relative aijid 
gives a person the right to proceed only so long as the 
circumstances would not dictate to a reasonably prudent 
person that by continuing on one’s way a collision would 
result. In other words, one having the right of way cap- 
not fail to use the care that an ordinarily reasonable and 
prudent person would exercise, although that person has the 
right to assume that the other person would not violate the 
law or himself be guilty of negligence. This applies equally 
to either party having the right of way, whether plaintiff 
or defendant. I believe I have just stated that point. 

Either warty first entering the intersection has the right 
to assume that the other party will yield the right of way. 
But again, that does not mean that either party can be 
negligent under those circumstances or fail to do that which 
an ordinarily reasonable and prudent person would do. 

You are instructed that if you find for the plaintiff against 
one defendant, you must find for the plaintiff against both 
defendants, as the acts of the driver here are the acts of 
the owner of the vehicle, as a matter of law. 

You are instructed that if you find in favor of the plaintiff, 
vou shall return a verdict in such amount as will fairlv 
and reasonably compensate her for any loss she may ha\te 
suffered from the damage to the automobile and the 

277 expenses incurred by reason of medical treatment, 
X-rays, and medicines, and also award her an amouiit 
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which will fairly and reasonably compensate her for the 
pain and suffering she has endured due to the injuries she 
sustained. 

If you find from the evidence that her injuries are rea¬ 
sonably certain to continue in the future and are perma¬ 
nent in nature, you should award her an additional sum 
for any future pain, suffering, and disfigurement as you 
shall find from the evidence she is reasonably certain to 
suffer. 

I told you about or mentioned several times during my 
instructions this doctrine or principle of law that is called 
last clear chance. Having in mind what I have said about 
its being necessary to show negligence on the part of the 
defendants—negligence, I mean, which proximately caused 
the injuries—before a recovery may be had by the plaintiff 
against the defendants, and the further statement I made 
to you that where negligence has been shown on the part 
of the defendants which proximately caused the injuries, 
there can be no recovery if it be shown by the defendants 
that the plaintiff was negligent and proximately contributed 
—directly contributed—to her injuries by that negligence, 
there is a further principle of law. 

The plaintiff in this case relies upon a doctrine—and 
when I say “relies,” it is one of the things, not the only 
one—the plaintiff in this case relies upon a doctrine which 
is known as the last clear chance. You need not concern 
yourselves with this doctrine unless and until you first shall 
have found, from the evidence leading up to the accident 
in question, both the plaintiff and the defendants were 
guilty of negligence. If you should find this to be a 
278 fact—that is, that both of them were negligent, and 

that the negligence of both contributed directly to 
the injuries, then the doctrine of last clear chance may be 
invoked, if you further find from the evidence that the fol¬ 
lowing four elements existed. 

I want you to understand clearly the elements that must 
exist before this doctrine has any application. 
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First, you do not have to consider this doctrine unless 
you have found negligence on the part of both the plaintiff 
and the defendants. If you do find that, then you must 
determine whether or not this doctrine has any application; 
and it has none unless all four of these elements are present. 
They must be established by a preponderance of the evi¬ 
dence. 

First, that the plaintiff was in a position of peril or 
danger. 

C ! 

Second, that the plaintiff was either oblivious to that dan¬ 
ger or peril—unaware of it—or if aware of it, not oblivious 
to it, was unable to extricate herself from her position of 
danger or peril. That is the second element. 

The third element is that the defendant—that is, the de¬ 
fendant driver of the taxicab—was aware, or by the exer¬ 
cise of reasonable care should have been aware, of plain¬ 
tiff’s danger or peril and of plaintiff’s unawareness or oty- 
liviousnes^ of that danger or her abilitv to extricate herself 
from it or her inability to extricate herself from it. That 
is the third element. 

Fourth, the defendant—and I mean the defendant driver 
—with the means available to him was then able to avoid 
striking the plaintiff after he became aware, or should have 
become aware, by the exercise of that care which an 
279 ordinarily prudent person would exercise, of her dan¬ 
ger—meaning the plaintiff’s danger—and of her urt- 
awareness or obliviousness of that danger or her inability 
to extricate herself from that danger, and failed to do so. j 

That is important, and I know it is not easy for you on 
the first statement of it clearly to understand it; but it is 
highly important that you do, so I shall briefly refer to those 
four elements without undertaking to explain them all over 
again. These are the elements that must exist before the 
doctrine of last clear chance can apply: 

First, that the plaintiff was in danger or peril. 

Second, that she was either unaware of that danger or not 
able to extricate herself from it. 


i 
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Third, that the defendant was aware of plaintiff’s danger 
and of her unawareness of it or her inability to extricate 
herself from it, or by the exercise of reasonable care should 
have been so aware of it. 

Fourth, being so awrare of the plaintiff’s then predica¬ 
ment—those things I have mentioned—the defendant had 
the means to prevent the accident and failed to do so. 

If you get to the point where you need to consider that 
particular doctrine and you feel that you want further ex¬ 
planation or instruction on it, you may let me know through 
the bailiff, and I will undertake to explain again or more 
in detail the application of that doctrine. 

If under that instruction or explanation as to the last 
clear chance you find that it is appropriate to consider the 
doctrine of last clear chance, and if you further find that 
each of the four elements existed with respect to the 
280 accident in question, then the negligence of the plain¬ 
tiff, which vou would have alreadv found before vou 
reached consideration of this doctrine, would not bar her 
from recovery. 

I have alluded several times here in what I have said to 
the burden of proof, the burden being upon the plaintiff to 
show the negligence of the defendants and to show that that 
negligence was the proximate cause of the injuries, before 
she can recover. I have referred to the burden or proof 
that rests upon the defendants, if it has been shown that 
the defendants w^ere negligent and that such negligence 
caused the injuries—the burden, I say, that rests upon the 
defendants to show contributory negligence on the part of 
the plaintiff before that can bar recovery. I have also re¬ 
ferred to the burden of proof that is necessary on the part 
of the plaintiff to show the four elements that must exist 
before the last clear chance doctrine can be made appli¬ 
cable. 

What is meant by the burden of proof? It means that 
the person upon whom that burden rests must show by a 
fair preponderance of the evidence those facts which entitle 
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a recovery on the part of the plaintiff or entitle the defen¬ 
dants, in the case of contributory negligence, to a barring 
of recovery by the plaintiff, if they have availed themselves 
of this defense. 

What is the meaning of fair preponderance of the evi¬ 
dence? It means .that the evidence on that point must be 
more convincing, more satisfying to you as to its truth than 
the evidence to the contrary. It means that it must weigh 
heavier than the evidence to the contrary. If it weighs 
equally, it does not preponderate. If it does not 
281 weigh as much as the contrary evidence, it does not 
preponderate. If it weighs heavier, is more convinc¬ 
ing, and is more satisfying to you as to its truth, then it can 
bo said to preponderate. It does not necessarily mean the 
greater number of witnesses. It does not necessarily mean 
the greater amount of testimony. It means what I have 
told you: that evidence on the point which is more satisfy¬ 
ing and convincing to vou than the evidence to the don- 
trary. 

You are the sole judges of the facts in the case. It is 
for vou to determine what the facts are bv the evidencd or 
the lack of evidence where that becomes material in helping 
you to determine. j 

You are the sole judges of the credibility of the wit¬ 
nesses—to what extent you give credence to their testi¬ 
mony—believe in it. In performing that task, you will take 
your recollection of the evidence and the testimony. Should 
that recollection differ from that of counsel for either paj*ty, 
or should it differ from that of the Court, where I have had 
occasion during the course of the trial to allude to my recol¬ 
lection of the evidence—and there have been several in¬ 
stances in which I have had to state my recollection for 
certain purposes—I say, if there be a difference between 
your recollection and that of counsel or that of the Court, 

vou should take vour recollection and not that of couhsel 
• * 

or of the Court. 
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In weighing the evidence and determining the credence 
or credibility of the witnesses, yon may call to your aid and 
assistance certain guides or principles which the law out of 
long experience recognizes to be reliable guides, if 

282 not, indeed, infallible ones. You may use them to 
such extent as you think they are helpful to you in 

arriving at the truth. For instance, you may take into con¬ 
sideration the interest, if any, which any witness has in the 
outcome of the trial. You may consider and determine 
whether or not such interest, if any, has or has not colored 
or affected the testimony of that witness. You may take 
into consideration the opportunity or lack of opportunity 
of a witness to know about or to have observed matters 
about which such witness has testified. You may consider 
the capacity or ability of a witness to have accurately ob¬ 
served or accurately recollected or accurately related what 
the witness has testified to, or the contrary. You may take 
into consideration the reasonableness or unreasonableness, 
the probability or improbability, of a witness’ testimony, 
not, forsooth, to determine whether it was probable or im¬ 
probable, but to help you or aid you in determining whether 
it happened that way or not. 

You may take into consideration the appearance and de¬ 
meanor of a witness on the stand. That is simply to say 
what is well recognized in evervdav life. You mav con- 
skier along with everything else whether or not a witness 
looks and acts as though that witness is fully, frankly, 
freely, honestly, and completely telling what that witness 
knows or not. If you believe any witness has testified 
falsely concerning any material matter, a matter as to 

which the witness could not reasonablv have been honestlv 

*• * 

mistaken, you have the right to disregard not only that por¬ 
tion which you find to have been falsely stated by the wit¬ 
ness, but all of the testimony of that witness, on the 

283 principle that a witness who testifies felsely about 
one material matter may be testifying falsely about 

others, or all material matters, or that, in any event such 
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a witness is not sufficiently reliable to compel a jury to 
base its conclusions on the testimony of such a witness. I 
say you have the right to do that, but you are not required 
to do it. You. may in your good, sound judgment and discre¬ 
tion accept as true part of what a witness has testified to, 
if you believe it to be true, even though you do reject as 
false other parts of the testimony of that witness. That is 
an instance where, you can see, much is left to your good, 
sound judgment and discretion as to what weight to give to 
the testimony of a witness. 

If you believe any witness is biased or prejudiced, if it 
has been shown by the evidence or your observation of the 
evidence that any witness has any bias or prejudice either 
for or against either party to the case, you have a right to 
consider whether or not such bias or prejudice has or has 
not colored or affected the testimony of that witness. ! 

You have the right to make reasonable inferences from 
facts which have been established to your satisfaction, and 
that means this: that where a fact has been shown by the 
evidence to your satisfaction, you may, in helping you to 
determine the ultimate facts that you are called upon to 
determine in this case, draw such reasonable conclusions 
from the facts so established to vour satisfaction that a 

• i 

reasonble person would naturally and ordinarily draw 
from such established facts. You use your thinking gnd 
reasoning processes in the jury box just as you are 
2S4 called upon to do in the ordinary consideration of 
matters that you have to reach a determination upon, 
alwavs remembering that vou must find the facts from which 
to draw your conclusions from the evidence. 

If from all the evidence in this case, after vou have con- 
side red it, you find that it has been shown by a fair pre¬ 
ponderance of the evidence, as I have explained that term 
to you, that the defendant was negligent and that such neg¬ 
ligence was the proximate cause of the injuries complained 
of by the plaintiff, and you do not find from the fair pre¬ 
ponderance of the evidence that the plaintiff was guiltyj of 
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contributory negligence, as I have explained that term to 
you, then it would be your duty to find a verdict in favor 
of the plaintiff and to fix her damages in accordance with 
the instructions, in which, I have told you, are the elements 
to be considered. 

If, on the other hand, you do not find from the fair j)re- 
ponderance of the evidence that the defendants were guilty 
of negligence, or if negligent, that such negligence was not 
the proximate cause of the injuries complained of, or if you 
find that the negligence of the defendants has been estab¬ 
lished and that such negligence was the proximate cause of 
the injuries complained of but you further find by a fair 
preponderance of the evidence that the plaintiff contribu- 
torily was negligent—that is, was negligent, and that such 
negligence contributed to her injuries—then it will equally 
be your duty to find your verdict in favor of the defendants, 
unless, having found negligence on the part of both the 
plaintiff and the defendants which contributed to the 
285 injuries, you further find that the four elements that 
I alluded to in connection with the last clear chance 
doctrine have been established by a fair preponderance of 
the evidence, in which event you will then find for the plain¬ 
tiff. 

Is there any instruction that I have neglected to give, 
that either party thinks I should give under my rulings? 

Mr. Lichtenberg: I think your Honor did not give the 
instruction, with respect to violation of the regulations, 
that the application of them is equally binding upon the 
plaintiff. 

The Court: Yes. Perhaps I did not make that clear. 
Whatever traffic regulations there have been introduced in 
the case should have application to both of the parties, re¬ 
gardless of which introduced them. The regulations arc in 
evidence, and you will consider them. 

Is that clear? 

Mr. Lichtenberg: Yes, your Honor. 

Mr. Offutt: Yes, your Honor. 
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The Court: All right. I am sorry to have kept you here 
so long without lunch, but I saw no other way to do it. I 
suggest that when you retire, you have the bailiff arrange 
for you to be taken to lunch, or have some place at wdiich 
you can all eat together, because you must be kept together 
while vou are considering the case. 

In any event, you may now retire, select one of your num¬ 
ber as foreman, and consider your verdict. When you have 
arrived at your verdict—and remember that it is your duty 
to arrive at a unanimous verdict, if you can conscientiquslv 
do so—notify the bailiff, and the Court will receive 
286 the verdict. 

I want to repeat now that if any question develops 
with respect to the law in the case during the course of your 
deliberations, upon which you want further explanation 
from me, notify the bailiff, and I will undertake to explain 
it for you. 

The Court will now recess until 2 o’clock. 

I think the jury may have any of the exhibits they want. 
Ts there any objection? ! 

Mr. Lichtenberg: No, your Honor. 

The Court: Let them consider what they want and ask 
for it, and it will be sent to them. I 


290 Filed Jan 7 1944 

Plaintiff’s Prayer No. 9 

! 

The jury are instructed that if you find for the plaintiff 
against one defendant you must find for the plaintiff 
against both defendants, as the acts of the driver here are 
the acts of the owner of the vehicle as a matter of law. ! 

Granted. 
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291 Filed Jan 7 1944 

Plaintiff’s Prayer No. 12 

The jury are instructed that if you find from the evidence 
in this case that the undoubted facts and circumstances in 
evidence show that the defendant, Mitchell, as he was enter¬ 
ing the intersection must inevitably have seen the plain¬ 
tiff’s oncoming automobile if he had actually looked in its 
direction, then his testimony that he looked and failed to 
see the plaintiff’s automobile may be rejected, and you may 
infer therefrom that he did not look, since if he had looked 
in the direction of the plaintiff’s automobile he could not 
have failed to see it. 

Denied as covered by other instructions in so far as prin¬ 
ciples of law applicable are concerned. 

292 Filed Jan 7 1944 

Plaintiff’s Prayer No. 16 

The jury are instructed that even if you should find from 
the evidence that the plaintiff was guilty of contributory 
negligence, you should still find in favor of the plaintiff by 
applying what is known as the doctrine of last clear chance, 
if you further find that the plaintiff was in a position of 
peril; that said plaintiff was unable to extricate herself 
therefrom; that the defendant was aware or by the exer¬ 
cise of reasonable care should have been aware, of the 
plaintiff’s danger and inability to extricate herself there¬ 
from, and that the defendant by the exercise of reasonable 
care could then have avoided striking the plaintiff’s auto¬ 
mobile and failed to do so. 

Withdrawn 111 standards to be given. 

• ••*•••••• 
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293 Filed Jun 29 1944 

Defendants’ Prayer No. 14 

The Court instructs the jury that even if you find from 
the evidence that the defendants’ driver was, at the time 
and place in question, guilty of the negligence charged in 
plaintiff’s declaration, yet, if you further find from the evi¬ 
dence and under the instructions of the court that the plain¬ 
tiff, Esther L. Dean, was also negligent, and that her neg¬ 
ligence, if any, caused or proximately contributed to cause 
the accident, then the plaintiff can not recover in this case. 
And the court further instructs you that under such cir¬ 
cumstances you are not warranted in comparing the negli¬ 
gence, if any, of the plaintiff, Esther L. Dean, and the de¬ 
fendant’s driver to determine which was guilty of the 
greater degree of negligence, but if you find from the evi¬ 
dence and under the instructions of the court that the plain¬ 
tiff, Esther L. Dean, was guilty of any want of ordinary 
care which caused or proximately contributed to cause the 
accident in question, then you shall find for the defendant. 

i 

American Ice Co. v. Moorehead, 66 Fed. (2d) 792J 
See also Chr. Heurich Brew. Co. v. McGavin, 16 Fed. 

(2d) 334. 

Granted as amended AJR 

• • • • • * • • 

295 Filed Jan 7 1944 j 

Verdict and Judgment 

This cause having come on for hearing on the 5th day of 
January, 1944, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Lenora C. Auslander Christine M. Heartfield 
Joseph C- Amiss Olive Yates Cryer 

Esther R. Ament David R. Carter 

Marjorie B. Abbott Ivy Mae P. Saunders 
Edward B. Tiller Romaine F. Powell 

Helen G. Nader Stanley Woolwine 
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who, after having been duly sworn to well and truly try the 
issues between Esther L. Dean, plaintiff and Century 
Motors Inc. and Cyril T. Mitchell, defendants, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 7th day of January, 1944, that they 
find the issues aforesaid in favor of the plaintiff and that 
• the money payable to him by the defendants by reason of 
the premises is the sum of fifteen thousand dollars 
($15,000.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of fifteen thousand dollars to¬ 
gether with costs. 

CHARLES E. STEWART, 
Clerk, 

By MARCELLINA HUMMER 
Deputy Clerk. 

By direction of 

JUSTICE JAMES W. MORRIS 

*••••••••• 

296 Filed Jan 17 1944 

Motion to Set Aside the Verdict and for Judgment for 
Defendants or for a New Trial. 

Come now the defendants, Century Motor Company and 
Cyril T. Mitchell, by their attorneys, and move this Hon¬ 
orable Court to set aside the verdict rendered for the plain¬ 
tiff and the judgment entered thereon, and to enter judg¬ 
ment for the defendants in accordance with their motion 
for a directed verdict, or in the alternative, move this Hon¬ 
orable Court for a new trial, and in support thereof submit 
the following grounds: 

1. There was no substantial evidence to sustain the ver¬ 
dict. 

2. The Court erred in denying defendants’ motion for a 
directed verdict. 

3. The Court erred in granting an instruction on last 
clear change to the plaintiff. 



4. The Court erred in refusing the defendants’ request 
to charge the jury that the last clear chance doctrine cotild 
be applied to the defendants in this case. 

5. The verdict was contrary to the weight of the evi¬ 

dence. 

297 6. The amount of the award was excessive. 

7. And for other good and sufficient reasons to be 
urged upon a hearing of this motion. 


WILLIAM R. LICHTENBEKG- 
SAMUEL BARKER, 

Attorneys for Defendants , 
1074 National Press Bldg f 
Washington, D. C. 


• • • • • • • • • | • 

i 

298 Filed Mar 10 1944 j 

Memorandum 

Morris, J. A verdict was rendered in this case for the 
plaintiff in the amount of $15,000. The defendants moved 
for a judgment notwithstanding the verdict, or, in the alter¬ 
native, for a new trial. Numerous grounds are set forth in 
the motion, but those relied upon and argued were the fal¬ 
lowing : 

3. The Court erred in granting an instruction on last 
clear chance to the plaintiff. 

4. The Court erred in refusing the defendants’ request to 
charge the jury that the last clear chance doctrine could 
be applied to the defendants in this case. 

6. The amount of the award was excessive. 

As to the first ground above mentioned, at the time of 
granting the instruction on the doctrine of last clear chance 
at the request of the plaintiff, I was in some doubt that 
the evidence in the case was such that the instruction was 
appropriate. Upon further reflection, I am satisfied that, 
assuming the defendants to have been negligent and the 
plaintiff to have been contributorily negligent, there was no 





126 


evidence in the case upon which the jury could properly find 
that the defendant driver was aware, or by the exercise of 
reasonable care should have been aware of plaintiff’s 
danger and obliviousness, or inability to extricate 
299 herself from danger, and to further find that the de¬ 
fendant driver, with the means available to him, vras 
able to avoid striking the plaintiff’s automobile after he 
became aware, or should have become aware, of her danger 
and obliviousness, or inability to extricate herself from 
danger, and then failed to do so. I cannot but believe that 
the giving of such instruction was not only erroneous, but 
prejudicial, and I therefore conclude that a new trial should 
be granted. 

As to the next ground above mentioned, whatever may be 
the proper rule respecting the applicability of the doctrine 
of last clear chance in favor of a defendant in certain cir¬ 
cumstances, the evidence in this case is not such as to make 
a consideration or decision on that point appropriate here. 

As to the last ground above mentioned, and apart from 
what has been stated with respect to other grounds, I do 
consider the verdict rendered to be excessive in amount. 
During the course of the trial reference was made in testi¬ 
mony on behalf of the plaintiff to inquiries of a represen¬ 
tative of an insurance company. In consultation with coun¬ 
sel for all parties, it was decided by defendants’ counsel 
not to ask for a mistrial on account of this occurrence. In 
view of this, I do not believe a new trial should now be 
granted because of such improper reference. However, I 
cannot but feel that such testimony did have some influence 
on the jury in fixing the amount of the award, and I do not 
consider that the waiver of defendants’ counsel precludes 
the Court from giving consideration to all occurrences dur¬ 
ing the trial in a determination as to whether or not the 
amount of the verdict was excessive. In view of the con¬ 
clusion reached by me respecting the first ground above 
mentioned, it is not necessary for me to make further order 
or direction respecting the excessiveness of the award. 
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There is, in my opinion, evidence which would support a 
finding by a jury of negligence on the part of the 
300 plaintiff, as there is also evidence in the case which 
would support a finding by a jury that the plaintiff 
was contributorily negligent. Therefore, a judgment hot- 
withstanding the verdict should not be entered. An order 
granting a new trial will be entered. 

JAS. W. MORRIS ! 

Justice. 


March 10,1944. 

#••••••• 

301 Filed Mar 10 1944 




Order Granting Motion to Set Aside the Verdict of Jnry 

and for a New Trial 


Upon consideration of the motion to set aside the ver¬ 
dict of the jury and for a new trial, it is, by the Court, this 
10th day of March, 1944, 

Ordered, That the motion to set aside the verdict of the 
jury and for a new trial should be and is hereby granted. 

JAS. W. MORRIS 
Justice. | 

• • • • • • • • • j • 
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II. SECOND TRIAL. 

Excerpts from Testimony and Proceedings 
June 23, 26, 28, 29, 1944. 

Dr. James W. Braden was called as a witness for 
and on behalf of the plaintiff * • • 


Direct Examination 

By Mr. Offutt: j 

Q. Will you state your full name? A. James W. Braden. 
Q. Are you a practicing physician in the District of Co¬ 
lumbia? A. Yes. 

• i • • « i • • # • 

i 
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323 Q. Do you specialize in any particular branch of 
medicine? A. Well, I am in general surgery, but I 

specialize in orthopedic surgery. 

• ••••••••• 

Q. Did there come under your attention and care on or 
about May 12, 1943, the plaintiff in this case, a Mrs. Esther 
Dean? A. Yes, on May 12, 1943. 

Q. Will you tell us when you saw her and where? And 
what your findings were as to her condition? A. I first 
saw her at Casualty Hospital. At that time examination 
showed a fracture of the right humerus, the large bone in 
the right arm just above the elbow. She had a severe con¬ 
tusion of her chest. She was suffering from shock. X-ray 
examinations were made on that same day and they showed 
a fracture of the humerus or the bone in the right arm. 

• •••#•••«• 

324 Q. Now, Dr. Braden, after you found the condition 
you have just indicated there, what did you do? A. 

Well, after the examination I took an X-ray of the arm and 
chest—I believe, I am not sure about the chest—but we took 
an X-ray of the arm. When the patient was admitted to 
the hospital she was advised she had this fracture which 
should be treated by surgical operation and on May 13th 
she was put to sleep and an incision made in her right arm. 
After each bone was put back in place a small band was 
placed around the bone to hold it in position, after which 
a cast was placed on her body down to her waist and up 
around her shoulders, with her arm held out in this posi¬ 
tion (indicating). 

• Q. Was that cast a solid cast, or did it cover her whole 
body? A. From the neck down, and down over the pelvis. 

• *«••••••* 

325 Q. What bone was it that was fractured? A. The 
humerus, the bone that goes from the elbow to the 

shoulder. 
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Q. Then was the patient kept in the hospital? A. Yes; 
she remained in the hospital for 28 days. She was dis¬ 
charged on June 8,1943. 

Q. On June 8, 1943, did she still have the cast on that 
you have spoken about? A. She still had the cast on. 

Q. During the time she was in the hospital, can you tell 
us what her condition was as to pain, suffering, and dis¬ 
comfort? A. Of course, she had pain in her right arm, and 
she continued to complain of pain in her left chest. That 
seemed to concern her most. She complained so much, in 
fact, that we had a tracing, an electric tracing of her heart 
made, thinking possibly there might be some heart trouble. 

• • • • • • * • • ; • 

Q. After you had that did the pain continue and the dis¬ 
comfort she complained of in her chest? A. Yes; the pain 
continued. 

• • • • • • • • • • 

326 Q. Will you tell us if there were any other com¬ 
plaints ? A. The chief complaints were a pain in the 
right arm bone and in the chest bone over the heart. 

Q. When she was released from the hospital on June 
13th, will you tell us what instructions you gave her 6r pro¬ 
cedure you advised her to follow? A. She told me she 
would like to go to her home, some place dowm South. ! I 
told her to go to a doctor down there. I told her at the 
right time the cast should be removed and her arm placed 
in a sling. i 

Q. How much longer in your opinion was it necessary 
for the cast to remain? A. I don’t recall the exact date.I 
told her to have it removed, but it would be in June, about 
ten weeks. I am not positive of that. 

Q. Dr. Braden, considering the cast itself on the body, 
during the weather that prevailed at that period of time 
from May 12th to June 13th, was it uncomfortable? A. I 
would certainly think it was very uncomfortable. 

• •••••••• • 
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327 Q. What was the condition of the weather? A. 
Hot. Very hot. 

Q. Were there any means required to be taken to relieve 
the discomfort of the cast itself because of the weather? A. 
I think the only thing we did, or could do, was to give her 
some sedatives. 

Q. Did there come a time when this patient again came 
under your care and attention? A. Yes, sir; she was ad¬ 
mitted to the hospital on July 18, 1943, and on July 19th 
we did another surgical operation and removed the small 
band from her right arm. 

Q. How was that operation performed? A. You have 
to cut through the skin, down through the muscles and to 
the bone where the band has been placed around the bone 
and take the band off and then close the wound up. 

Q. How long was she hospitalized for that second op¬ 
eration? A. She was discharged from the hospital on July 
21st. That is three days. 

Q. When she was discharged was she still under your 
care and attention? A. Yes. 

Q. Did you attend to her from then on? A. I told her 
to come to my office at 1400 M Street. 

Q. For how long did she remain under your care? 

328 A. Well, as a matter of fact, I have never completely 
discharged her. I attended her quite regularly for 

a period of two weeks after she was discharged from the 
hospital. Then I always instruct my patients to come back 
at intervals of six, eight or ten months, for a check-up, to 
be sure they are getting along all right. 
#**••••••• 

Q. When she came back for a check-up, will you tell us 
what you found? A. When I examined her, I think it was 
last Tuesday, either last Monday or Tuesday, the patient 
complained of numbness over her right forearm. That is 
the result of some of the nerves being injured at the time 
of the operation. She also complained of pain in her 
shoulder and some difficulty in raising her arm. That is 
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one of the things that usually happens after a severe frac¬ 
ture like she had. 

Q. Has that condition manifested itself from her com¬ 
plaints to you before this last time you have seen her' or 
did you know of that condition and complaint prior to that? 
A. I knew of the numbness in her right forearm, but I 
didn’t know r she was having as much trouble as she is hav¬ 
ing now with raising her arm up above the level of the 
shoulder. 

Q. While we are on that numbness, will you explain to 
us what you mean by numbness, what it was the result of? 
A. Numbness is inability to feel pain or a needle or pin 
prick in the skin of the forearm. It is due to the injury 
to the nerves at the time of the operation. I mean, these 
little nerves branch off high in the arm and come 
329 down over the skin. If they are torn or bruised or 
possibly even cut, it causes numbness there, which 
will persist. 

Q. Did you make any test to determine whether that 
condition existed? A. Yes, a pain test. 

Q. Is that a test by which you can determine whether or 
not there is a numbness there, or a sense of feeling? A.j It 
is a fairly reliable test. It is pretty hard for a patient to 
hold still if you stick them with a pin. If they don’t jump 
it is supposed to mean they don’t have any feeling there. 

Q. From the test you made, is there any sensation? A. 
There is a slight sensation, but very slight. 

Q. Is there any area where the patient doesn’t have ^ny 
sensation? A. Yes, on the dorsum, on top of the right 
forearm. 

Q. About what size area? Can you show on the patient, 
by showing the area of the arm where there is no sensory 
reaction and at the same time you might show the jury, if 
you will. 

(The plaintiff stepped before the jury box and the wit¬ 
ness demonstrated with the arm of the plaintiff.) 
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A. This area in here is the area which is supplied by the 
nerves which branch out and come down over here. "When 
this incision was made here it was almost impossible to 
avoid tearing some of those very fine nerves. You can 
hardly see some of them. This incision where you cut the 
skin to separate the flesh so as to put a band around the 
bone, when we made the second incision, we made 

330 the incision through the same place and it shows the 
scar right here. 

Q. Is the scar permanent, in your opinion? A. Yes. 

Q. May the record show the doctor has been indicating 
on the upper right arm extending from about where the 
elbow bone is—is that what you call—what is that aspect 
of the arm? A. That is the dorsum. That.is the outer 
aspect of the upper arm. 

Q. How long would you say that scar is? A. I would 
say about six inches. 

Q. And in the place where you indicated the lack of 
sensory reaction, that is the upper right forearm? A. Yes, 
that would be approximately two and one half by about 
eight inches. 

Q. If the plaintiff were cooking and some hot grease or 
something fell on the arm there, would she feel that burn 
until she saw it? A. No, she would not. 

Q. Is that a permanent condition in your opinion, Doctor? 
A. That is permanent now, I think. 

Q. When she had been in this body cast and the arm in 
the airplane cast, as you have indicated—when the cast is 
removed, does the arm come right down? Can you use it 
right away? A. No. 

Q. Will you tell us what is necessary to be done—what 
was necessary in her case? A. Of course, another 

331 doctor removed the cast, but at the time I saw the 
patient, she still held her arm a little bit away from 

her body because it was just too sore to let it down. It 
had been held up there a matter of weeks. That requires 
massage and a lot of patience on the part of the patient, and 
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i 

some form of heat. We use diathermy, but any form of 
heat will do. 

i 

Q. Is that a slow process and a painful process? It 
is a painful process. 

Q. While the arm was in the cast and in disuse, as you 
have indicated, over that period of time, both in the cast 
and following the second operation, can you tell us whether 
or not there was any change that took place? A. Yes, ithe 
arm becomes smaller. That is atrophy. The muscles be¬ 
come smaller because they are not used. They are simply 
dormant. Sometimes that persists for several months until 
the patient uses the arm sufficiently to exercise the muscles, 

so that the muscles become as large as they were. 

* • • • • • • • • ! • 

332 Q. If it is a fact that she is a typist, would that, 
in your opinion, have resulted in any incapacity to 
do that work, from the injuries she had? A. I don’t be¬ 
lieve she could type as well now’ as she could before.; I 
don’t know’ exactly how’ much it would cut her efficiency 
dowm, but certainlv some. 

Q. Can you tell us whether there is any permanent dis¬ 
ability that you know of other than the scar and the things 
you have told us about so far? A. Taking the patient’s 
symptoms, and w’hat the patient tells me, and w’hat I can 
see, I can say that the patient has a permanent disability 
of probably between five and ten percent of the right arm. 

Q. Is there any w’ay that scar could be removed, in your 
opinion? A. No, I don’t think it is possible to completely 
remove the scar. It might be possible to narrow it down 
w’ith a plastic operation, but there would still be a scar. 

Q. Would the cosmetic appearance of that be better than 
it is? Do you think it could be improved? A. Oh, certainly, 
it could be improved. I 

Q. Can you give us any idea of how T much it would cost 
to do that, from the surgical standpoint? 

Mr. Bulman. I object to that. He has not been qualified 

as a plastic surgeon or dermatologist. 

* • • • • • • • • 1 • 
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334 Q. Will you tell us what you would charge for that 
kind of an operation, Dr. Braden? A. Well, I think 

about $100—between $100 and $150. 

Q. Can you give us some idea of how long it would re¬ 
quire her to be hospitalized and what the expenses would 
be in connection with that ? A. I would say about ten days 
in the hospital. 

Q. How would that operation be performed, can you tell 
us that? A. Well, the patient has to be put to sleep and the 
sides cut around the scar and then put a suture under the 
skin so that you cannot see the suture, and pull the edges 
together. 

Q. Do you advise that, Dr. Braden? A. No, I don’t be¬ 
lieve I would. That would have to be left entirely up to 
the patient. It is not without its dangers. You are not 
always sure of your success. It is risky because you are 
not certain about your results. 
#••••••••• 

335 Q. Showing you plaintiff’s exhibit for identifica¬ 
tion, No. 1, what is that? A. That is the bill which 

1 rendered Mrs. Esther L. Dean in the amount of $200 for 
treatment for fracture of her right arm and other injuries. 

Q. I notice it is dated August 11, 1943. A. Yes. 

Q. Have you rendered any treatment since that time 
which is not covered by that bill? A. Two office visits since 
that time, not covered by that bill. 
#•••#••••• 

Q. Showing you plaintiff’s exhibit for identification No. 

2 and No. 3, can you tell us what they are? A. They are 
bills from the Casualty Hospital. 

Mr. Lichtenberg. We will admit those bills. 

Mr. Offutt. They are the bills for the two admis- 

336 sions at Casualty Hospital. 

By Mr. Offutt: 

Q. Is the bill which you have identified in the amount 
of $200 a fair and reasonable charge for the services that 
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you rendered in connection with the treatment you gave 
her? A. Yes. i 

Q. How much did you charge for the two office visits? 
A. I haven’t sent her a bill. That would be $6.00. $3.00 
for each office visit. 

Q. Is that a fair and reasonable charge? A. I think so. 

* • • * • * • • • * 

| 

Q. Is the plaintiff in this case still under your care;and 
attention, or has she been completely discharged at this 
time? A. No, the last time I saw her, because she was com¬ 
plaining of pains in her shoulder, I told her she should have 
further treatment. 

Q. What sort of treatments are you giving to her 
337 now’? What is it for? A. Well, I am giving her a 
treatment of vitamin B for neuritis in the hope that 
this pain is due to neuritis around the shoulder and that 
vitamin B wall cure it, or may aid it. 

* * • * • • • * * I * 

Q. What, in your opinion, was the cause of this neuritis 
you are now treating her for? A. The cause of the neuritis 
in her left shoulder is the fracture of the right arm. 

Q. Now, Doctor, the X-rays have arrived. Will you show 
us those X-rays? I 

(The X-ray machine w’as thereupon set up for the pur¬ 
pose of showing the X-rays.) j 

The Witness. This patient w r as admitted, as I told you, 
on May 12,1943. At that time an X-ray examination of her 
right arm showed this fracture through the bone, w’hicji is 
right through here (indicating). This is the elbow’ joint. 
These two bones represent the tw’o bones in the forearm. 
Her arm was held like that. That w T as on the 12th. 

Then, on the 13th. w’e operated on the patient and placed 
the Parham band around the bone w’hich was broken, and 
on the 17th w’e had another X-ray examination of the same 
bone. This show’s the fracture about back in place witffthe 
small band around it. Here is another X-ray at a little 
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later date, taken to be sure that the band was in the 

338 same position. It shows the same position. This is 
another view of the same arm taken sideways and 

shows really two fractures instead of one. This was a 
comminuted fracture. 

Q. This was a comminuted fracture, did you say, Doc¬ 
tor? A. Yes, sir. 

Q. Did the operation come through the outer flesh? A. 
No; it was not a compound fracture. Because the patient 
complained of pain in her chest, as I said before, we had 
an X-ray made of the ribs. As far as the X-ray showed 
there wasn’t any evidence of any injury. We have been 
speaking about the left chest. I am afraid it may be the 
right. 

**#••••#•* 

Cross-Examination 
By Mr. Bulman: 

**#••••#•* 

Q. When she came back to you for the second time 

339 for an operation, you performed it yourself? A. Yes. 

Q. You removed the band? A. Yes. 

Q. There were no complications? A. No. 

Q. As a matter of fact, she only spent three days in the 
hospital the second time. A. Yes. 

Q. Then you relieved her and discharged her from the 
hospital. A. Yes, sir. 

Q. At that time, the time you released her, her arm was 
in perfect alignment? That is, the bone was in perfect 
alignment? A. Yes; the bone was in good alignment. 

*#•••#•#•# 

340 O. When vou went there to remove this band the 
second time, you found a good union had taken place? 

A. Yes . 

Q. As a matter of fact, you got a very good result, didn’t 
you? A. I think so, yes. 

*••••••••• 
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341 Q. How many times would you say she came from 
the time you released her up to August 13, 1943? A. 

1 would say probably eight or ten times. I don’t know T , 
though. It is purely a guess. 

i 

* # • * « * » « • • 

Q. What did you find her condition was on that day? A. 
I found that the w’ound of the arm was almost entirely 
healed. She had very good motion in her right arm. 

Q. In other words, on August 8, 1943, when you exam¬ 
ined Mrs. Dean, you found she could use her arm in normal 
fashion? A. No, not in normal fashion. She had very good 
motion. j 

Q. What do you mean by very good motion? A. The 
meaning I had in mind, the patient was getting along vjery 
well, considering the type of injury she had, but I didn’t 
mean she had a perfect arm by any means. 

Q. Will you refer to the last paragraph of your report to 
Mr. McCarthy, what did you say? A. I said there should 
be very little, if any, disability and there was a permanent 
scar six inches long on the external surface of the ri^ht 
elbow. 

Q. So at the time you examined her on August 8, 1943, 
you stated at that time there should be very little] if 

342 any, disability? A. That is right. 

Q. In other words, she had gotten a very good re¬ 
sult, is that right? A. Yes; considering her injuries. 

Q. Considering her injuries. When you examined her pn 
August 8,1943, there was no atrophy of the arm, was thei]e? 
A. Yes. 

Q. There was? When did you last examine her ? A. Last 
Tuesday. 

Q. What is the condition of the arm now with respect to 
atrophy? A. There is still slight atrophy right above the 
elbow r . 

Q. Could you show us now the difference? 

(The plaintiff stepped before the jury box and the wit¬ 
ness demonstrated on the arms of the plaintiff.) 
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Q. I want you to compare it with the other arm. A. This 
part right in here above her right elbow is sunken in. (indi¬ 
cating). I would say that it is—bearing in mind we are 
comparing her right arm with her left, that her right arm 
is from a half inch to three quarters of an inch smaller in 
diameter. If we had a tapemeasure we might measure it. 
#*•••*•••• 

344 Q. Now, Doctor, on August 8, 1943, she didn’t say 
anything to vou about arthritis? A. No. 

345 Q. She didn’t mention arthritis? A. No, not arth¬ 
ritis. I said neuritis. 

Q. When is the first time she mentioned neuritis? A. 
When she came to the office. 

Q. When was that? A. Within the last ten days. 

Q. She never mentioned that all during these visits she 
went to the hospital; did she? A. Not this particular pain, 
no. 

Q. Was it the first time she came to you she mentioned 
neuritis? A. She didn’t mention neuritis; she mentioned 
pain. 

Q. And you concluded it was neuritis? A. Yes. 

Q. What else causes neuritis? Tell us what neuritis is 
caused by. 

*•••♦#•*•* 

346 The Witness' Neuritis, as far as the medical pro¬ 
fession knows, is caused by an inflammation or pres¬ 
sure on the cover of the nerve. I don’t know what causes 
neuritis to begin with, but that is what we think does. 

By Mr. Bulman: 

Q. People have neuritis who have never been struck by 
anything; isn’t that right? A. Yes. 

*••••#•••• 
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Q. Does the medical profession know as a matter of cer¬ 
tainty what causes neuritis? A. Not as far as I know. 

Q. Can this pain that this lady suffered at that time be 
due to anything other than neuritis! May it be caused by 
something else! A. I have been wrong many times, and I 
might be wrong again. 

Q. Would an X-ray confirm your diagnosis? A. No, isir. 
As a matter of fact, I think w*e should have an X-ray. I 
thought we had an X-ray. I think that might help some, 

but it wouldn’t show whether she had neuritis or not. ; 

! 

* * * • • * * • • j • 

347 Q. Where did you say the loci of the neuritis mani¬ 
fested itself, what portion of the body! A. In the 

right arm. 

Q. In her right arm? A. Yes, sir. 

Q. Of course, that is based on the history this lady gave 
vou when vou examined her after August 11,1943! A. Yes, 
sir. 

* * * • • * • • • • 

Redirect Examination 

I 

By Mr. Offutt: j 

Q. Dr. Braden, -when you were demonstrating to the jury, 
upon a question by Mr. Bulman, the atrophy in the right 
arm and comparing it with the left arm, and said that the 
right arm was one half to three quarters of an inch smaller 
than the left, is that unusual in a right-handed person to 
find the right arm smaller than the left arm? A. Yes. j 
Q. Usually in a right-handed person, can you tell us frpm 
your experience, whether the right arm is the same 

348 size, or just how the two compare? A. It has always 
been my opinion that the right arm is larger. I never 

measured arms. I don’t know, but I am under that impres¬ 
sion. 

Q. This atrophy having existed from May 12th until to¬ 
day, being over a year, can you tell us whether or not in 


i 
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your opinion it will be permanent? A. Yes; it is permanent 
to a great extent. It probably will improve a little bit, but 
not much. 

Q. By the way, that atrophy is in what muscle? A. Well, 
it is between the triceps and biceps. 

Q. Is that a lifting muscle? A. Yes, that is right. 

Q. You said something about—that you were adminis¬ 
tering vitamin B. A. Yes. 

Q. Is that orally, through the mouth? A. No; that is by 
injection. 

Q. Those injections are by hypodermic? A. Yes. 

Recross Examination 
By Mr. Bulman: 

350 Q. I invite your attention to your second letter of 
August 11th and ask you to find anywhere in that 

letter any mention of the word atrophy or permanent 
atrophy. A. It is not mentioned. 

• •••#*•#•* 

Redirect Examination 
By Mr. Offutt: 

Q. As far as you know T did it exist at that time, the 
atrophy? A. It did exist, but I don’t always give complete 
and total findings about a patient in a letter. 

#•«••#•••• 

351 Thomas B. Shipman was recalled as a witness for 
and on behalf of the plaintiff and, having been pre¬ 
viously duly sworn • • • 

• •••••••#• 

By Mr. Offutt: 

Q. Can you tell us the entire conversation that you had 
with the defendant, Cyril T. Mitchell, other than what you 
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have told us already? A. No, that is the only conversation 
I had with him, about the cause of the accident, he didn’t 
see the lady because she didn’t have her lights on. 

i 

s 

358 By Mr. Lichtenberg: 

• • * • * * • • • ; • 

| 

359 Q. Did you talk to Mr. Mason? A. Yes. 

• • • • • • • • • • 

Q. Did there come a time after that that he told you he 
didn’t know’ whether they w*ere on or not on? A. Yes, later 
when we were bringing him back from Casualty Hospital I 
asked him about it again and he said he couldn’t tell;be¬ 
cause it was raining and there was no reflections from the 
lights in front of the car, he wouldn’t want to be certain 


of it. 

• • • # * • t • • 

i 

372 Esther L. Dean the plaintiff • * • j 

• • * # • * • • * • 

Direct Examination j 

By Mr. Offutt: 


Q. Will you state your full name? A. Mrs. Esther L. 
Dean. 

; 

• • • • • * • • * • 

i 

Q. Are you married or single? A. Married. j 

_ _ i 

Q. What is your husband’s name? A. Worth H. Dean. 
Q. Where is he employed? A. He is in the Naval Hos¬ 
pital at San Francisco, California right now. 

373 Q. Do you know his rating? A. Chief Boatswain’s 
Mate. 

• • • • # • • • • | • 

Q. Do you have any children? A. I have two children; 
a boy and a girl. 

Q. Now, directing your attention to May 12, 1943, were 
you operating a car that was involved in an accident at 
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Louisiana Avenue and New Jersey Avenue? A. I was. 
Q. And what kind of a car was it? A. A ’39 Buick. 

Q. Who was in the car with you, if anyone? A. John 
Mason, a Coast Guardsman. 

Q. Whose automobile were you operating? A. My hus¬ 
band’s and my car. 

Q. Where were you employed at that time? A. At the 
Navy Department. 

Q. In what capacity, or what was the nature of vour em¬ 
ployment? A. Typist—senior typist. 

• ••••#•••• 

Q. Where had you been just prior to this accident? 

374 A. At the Del Bio. 

Q. Where was the Del Rio ? A. On 15th Street. 

• ••••#•••• 

Q. Is that on 15th Street between H and Pennsylvania 
Avenue, Northwest? A. That is right. 

Q. What time did you leave the Del Rio ? A. Around one 
o’clock; perhaps a little later. 

Q. Where was your automobile at that time? A. Parked 
directly across the street. 

Q. Who is Mr. Mason? What does he do? A. He is at 
the present time in the Officers’ Candidate School in the 
Coast Guard. 

Q. In the United States Coast Guard? A. That is right. 
Q. Was he in the Coast Guard at that time? A. Yes, sir. 
Q. In the Candidates’ School? A. Not at that time, he 
was not. He was a candidate for OCS at the time. 

Q. How did you know him? A. Through my husband. 
• ••••*•••• 

Q. Tell us what you did when you left the Del Rio 

375 up to the time this accident happened, and tell us 
how it happened? A. It was raining very heavily. 

We came out of the club and stood there a few minutes be¬ 
fore we passed across the street and into the car. My car 
was parked between two other cars. I turned on my lights 
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and backed the car up and pulled out. I was driving. 

Q. Where did you live at that time? A. On North Capitol 
Street. 

Q. Do you know the number? A. 2705. 

Q. Where were you going when you left the Del Rio?i A. 
I was going home. John Mason was staying at the Harris 
Hotel which was directly on my route home. I was going 
to drop him on the corner there by the main Post Office. 

Q. Tell us what you did. A. At the time, I was not com¬ 
pletely familiar with the streets. Now I know it was Penn¬ 
sylvania Avenue down to Louisiana Avenue. 

Q. When you started your car, can you tell us whether 
or not you had your headlights on? A. My lights were on. 


Q. Well, were your lights on? A. Yes, sir. 

376 Q. How do you know that? A. Because I turned 
my lights on when I first turned on the switch of my 
car. My switch and my lights work together. 

Q. They work together? A. Yes; my switch and my dash- 
lights. 

Q. What do you mean by your swatch? A. The switch is 
under the steering wheel and the same switch worksi my 
lights as w'orks my dashlight. My dashlights comei on 
simultaneously with my other lights. There was a little 
button that dropped and they worked together. 

Q. Will you tell us the speed you were travelling prior 
to reaching the intersection where the collision occurred? 
A. I was travelling at a low rate of speed. At the time I 
was not familiar with Washington. I had to feel my way 
everywhere I went if I drove, and it was raining rapidly. 
So I drove, I should say, from 20 to 25 miles an hour, and 
that is the maximum estimate. 

Q. When you reached the intersection of New Jersey 
Avenue and Louisiana Avenue what was vour speed then? 
A. About the same; about 20 to 25 miles an hour as Ij ap¬ 
proached the intersection. 
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Q. Tell us what you did and what you saw. A. Well, I 
slowed down. I was sort of hesitant about whether that 
was—that is one place you can go in one direction and go 
to the Union Station or go straight ahead and go to Massa¬ 
chusetts Avenue. I remember distinctly I slowed down for 
that purpose to determine which way I should go. 

Q. When you say you slowed down your car, what 
377 do you mean, to what speed? A. Oh, 18 or 20 miles 
an hour. 

.*•*••***** 

3S5 Q. After this accident occurred, tell us what hap¬ 
pened to you or what happened from then on? A. 
Well, I have some recollection of 'what happened, but it is 
not entirely clear. I knew I was hurt and I was frightened 
and I was nervous. I remember part of the trip to the hos¬ 
pital. I cannot tell you a whole lot about what happened 
afterwards. 

Q. In the Del Rio Restaurant what did you have ? A. A 
chicken salad sandwich and a cup of coffee. 

Q. Did you have any liquor to drink; any intoxicating 
liquors. A. No. John Mason had a Scotch and soda. I 
didn’t have any liquor. 

Q. After you reached the hospital tell us what you recall 
about vour pain and suffering? A. I don’t remember—I 
remember just a little bit before they took me out of the 
scout car. A doctor or some man in all white came out and 
gave me a hypodermic. I remember that and I remember 
seeing some one in the emergency room. Then they put 
me to sleep and I don’t remember anything until the next 
morning when I talked to Dr. Braden, and they took X-rays 
of my arm. 

*«*••••••* 

386 Q. Don’t tell what the doctor said to you in the 
hospital. Just state what he did. A. Well, he oper¬ 
ated on my arm. I was in a body cast until I left the hos¬ 
pital. I had pains in my arm, pains in my chest, and I 
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still have trouble with my arm, and he had to cut the cast 
out so that he could keep my arm dressed for the four 
weeks—I was there a little more than four weeks before I 
went home. I went from the hospital to my home. 

Q. While you were in the cast were you able to wait on 
yourself? A. No, sir; I was flat on my back. 

Q. When you left the hospital tell us whether or not you 
were able to wait on yourself. A. I never was the entire 
time I had the cast on. I couldn’t even sign my name. I 
couldn’t do anything. 

387 Q. Tell us about the pain and discomfort you had 
in the hospital, a little bit more about it. Can you 

give us any better description of it? A. It was very warm, 
much warmer than it is this year. I had heat all under the 
cast and I was very uncomfortable. My mother couldn’t 
come up here to be with me because my children were d°wn 
there with her. Nurses are short in the hospital. They 
would bring me my meals and sometimes they would stay 
there for 30 minutes. I couldn’t reach over and get any¬ 
thing to eat. 

Q. Where was your husband at that time? A. He was 
overseas. 

Q. After you left the hospital what did you do? A. I 
went to my home in Louisiana to be with my mother. In 
the cast. j 

* • • • • • • • • : • 

388 Q. How much did it cost you to go down to Louis¬ 
iana? A. My train fare alone was $112. That is 

without counting my meals and other expenses that I had. 

* • • « * • • • • j * 

Q. Can you tell us what those expenses were, exactly? 
A. I would say that the entire sum, inclusive of my fare, 
was around $150 down there and back. 

Q. How long were you down there before the cast wa3 re¬ 
moved? A. About four weeks, I believe. 

Q. Who removed the cast? A. My family doctor in Mon¬ 
roe, Louisiana—my mother’s doctor. 


i 
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Q. Can you tell us whether you had any doctor attending 
you prior to the time the cast was removed? A. When 1 
first arrived there they had to come to the depot after me. 
I went all to pieces and they had to call the doctor there to 
take care of me. He took care of me the entire time I was 
there, before the cast was off, and afterwards. 
#••#•••*•* 

389 Q. How much was that bill? A. I paid him $45. 

■-*••••••••* 

Q. After the cast was removed can you tell us what, if 
anything, was done for you? A. Well, when the cast was 
first removed my arm was about half the size of this arm. 
It wouldn’t move. It just stayed up there. So Dr. John¬ 
son in Louisiana would give me hypodermics and he w’ould 
pull my arm down. About every six hours he came out to 
my mother’s house. He wmuld force it down a little bit and 
he had to give me sedatives because of the pain. Then he 
would come back two or three times a day. He averaged 
that for the first three or four days. Then he w’ould tape 
it to my chest. I had a tape from here to here (indicat¬ 
ing). 

Q. Can you tell us how that affected you? A. It made 
me very nervous and very nauseated. I couldn’t even retain 
water. He had to give me glucose. 

Q. When you returned to Washington were you able to 
get your arm all the way down to your side? A. I came 
back to Washington with cotton stuffed between my arm 
and my body. My whole arm was taped to my body. This 
arm was free. 

Q. Are you right or left-handed? A. I am very 

390 right-handed. 

Q. When you got bac kto Washington, when did 
you return to the hospital? A. About three or four days 
after I was in Washington, as soon as I could make arrange¬ 
ments with Dr. Braden to operate on me. 

• • • # • • • • • m • 
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Q. Toll us how long it was after that before your arm 
got so that you could use it, after your second visit in the 
hospital for the second operation? A. Well, I started first, 
my-arm would not straighten, I started carrying sacks of 
sand around to straighten it out and in about two months 
I was able to get my fork to my mouth. That was the first 
time I could eat. I would say three months after he bper- 
ated on me I could comb my hair and could use it and it 
started to regain its size. I took exercises for it. 

# * • * • • • * •!* 


392 Q. After returning to ’Washington and having this 
second operation, when did you next go back to work? 

A. In September. I am not positive; I think it was Septem¬ 
ber or October. 

Q. Nov/, when you returned to work, where did you return 
to work? A. To the Navy Department. I 

Q. Were you able to do the work that you had previously 
been doing? A. No, sir. 

Q. How long did you remain and endeavor to work in the 
Navy Department? A. Approximately a week; not more 
than that. i 

Q. Now, do you have a permanent position there? A. Yes, 
sir. I was transferred here from New Orleans in the Navy 
Department. 

393 Q. You were working in New Orleans for the Navy 
Department and were transferred to Washington? 

A. That is how I came up to Washington. 
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Now, were you still going to the doctor, going back td the 
time when you say you worked at the Navy Department 
and then were unable to continue your position? 

394 A. Yes, sir; at alternate times a week. I asked 
Doctor Braden about it. My arm annoyed me more 
than I thought it should. 

Q. How did it annoy you? Tell the Court and jury. A. I 
would get cramps in it. It seems it doesn’t have the; de- 


1 


I 
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pendability it should have after the length of time after the 
accident, and even now when I try to sleep at night, some¬ 
times it annoys me and I have to get up and take aspirin 
for it. 

Q. Now, did you purchase any medicines of any kind for 
internal consumption to take for anv of the conditions you 
had? 

Mr. Lichtenberg: If your Honor please, I think that is 
somewhat leading. 

The Court: Answer the question. What is the question? 

The Reporter (reading): 

“Q. Now, did you purchase any medicines of any kind 
for internal consumption to take for any of the conditions 
you had?” 

The Court: The objection is overruled. 

The Witness: I took some capsules that were supposed 
to contain luminols for the pain. As a matter of fact, I am 
still taking them. 

By Mr. Offutt: 

Q. Can you tell us how much money you spent for medi¬ 
cines? A. Over the period since the accident? 

Q. Since the accident. Over the whole period; yes. Up 
to now. A. Well, approximately between fifty and seventy- 
five dollars; something like that. 

395 Q. We are only referring, Mrs. Dean, to any money 
which you spent in connection with treatment pre¬ 
scribed by the doctor, or treatment that you were taking 
following the injuries received in this case. Anything else 
you spent we don’t want to know about. A. I understand. 

I went to other doctors. I went to a doctor in my home 
town while I was down there last Spring. 

• ••*•••••• 

Q. What caused you to see the doctor? A. What I thought 
—perhaps Doctor Braden had overlooked something, and 
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I asked that doctor would he see what caused me to have 
the pain. 

Q. Were you experiencing this pain during that 

396 time? A. Yes, sir, and at that time I was having 
severe headaches and I wondered if there was; any 

connection between the two. 

* • * * • • • • * | * 

i 

Q. Don’t state what he told you or what he suggested to 
you, just state what you did, if anything? A. I went to a 
chiropractor for my nerves. j 

Q. Where was the chiropractor that you went to—here? 
A. When I came back here. 

i 

Q. What was his name? A. Doctor Lineweaver. 

* * * * * * • * • # 

i 

397 Q. I show you now that which has been marked 
Plaintiff’s Exhibit No. 9 for identification, and; can 

you tell us what that is? A. That is Doctor William S. 
Lineweaver’s bill. j 

Q. Dated June 1. 1944? A. Yes. 

w / I 

# * • # • * • • « # 

398 Q. Have you had any other x-rays made than those 
testified about? A. I had x-rays made Saturday. 

Q. You had x-rays made Saturday? A. Yes. 

Q. Where did you have those made? A. In Casualty 
Hospital. 

Q. Have you received a bill for those x-rays? A. I have 
a bill, but I left it in my other bag. I am sorry. 

i 

• • • * • * • • # # 

I 

Q. Will vour Honor indulge me? I think we have just 
about covered everything. 

Now, Mrs. Dean, is there any other condition about your 
anil or that you haven’t told us about that you are still 
suffering, or that you have noticed since this accident? A. 
T have the numbness in my arm that Doctor Braden told 
you about. I still have it. j 
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Q. How long have you had that? Tell the Court and jury, 
and what you noticed about it and the discomfort of it. A. I 
have had it ever since I was in the hospital the first time, 
since he operated on my arm, since the accident. 

Q. In what portion of the arm, of your arm, do you notice 
the location of this numbness? A. It is over the bottom of 
the scar, down to my wrist, on the top of my arm, and right 
where that scar is (indicating). 

399 Q. Over that whole surface you indicated ? A. That 
is right. 

Q. Have you been examined by any other doctors, other 
than the doctors that you have just mentioned? A. Doctor 
Gallen—I don’t remember his name. 

Q. Doctor Gannon, for the defendant? A. Yes, sir. 

Q. Now, you heard Doctor Braden refer to the test which 
he made of your arm? A. Yes, sir. 

Q. Will you explain to the Court and the jury just how 
he made that test? What he did? A. He used—I don’t 
know whether it was a needle or a hypodermic, something 
that is sharp pointed like a pin, and he punched it in my 
arm until it brought blood to my arm. 

Q. Did you feel any sensation at all? A. No, I didn’t. 

Q. Are you willing to submit to any examination they 
wish to make, the defendant, for that purpose? A. That 
is right; I am. 

Q. When you had this cast on, they had your arm ele¬ 
vated? Could vou turn over in bed? A. No, sir. 

Q. How did you sleep? How did you lie in bed? A. On 
my back. 

Q. Were you able to lie in any other position except on 
your back during the time you had the cast on? A. This 
side was round. This side was elevated, like that. 

Sometimes the nurse would put pillows under my 

400 back to raise my feet, under my feet, but I could not 
turn. 

• ••••••••• 
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400 Q. What if any difference did you notice in your 
ability to sleep before the accident and after the 

accident? A. Well, there is no comparison. I just could 
not sleep at all. I still don’t sleep like I used to. I had to 
hav hypodermics and capsules and verything, and at night 
I could not sleep. There is no way to compare it. 

Q. Since you have been going to Doctor Line- 

401 weaver for this condition you have described tp the 
jury, has that condition continued? A. No. 

Q. Tell us what you are still suffering. A. I have very 
bad headaches in the back of my neck and shoulders, and 
I have pain in my right arm, right where the fracture was 
in the bone. 

Q. What kind of pains are they? Will you describe them 
a little better for the jury? A. It is intense pain, right at 
the point of fracture. It doesn’t seem to be in my arm; 
it is inside the bone it seems to be. I 

Q. Does that pain continue all the time? A. No. Some¬ 
times I never go twenty-four hours without feeling it, but 
I won’t feel it for several hours and it will come back to 
me, especially if my arm is still, when I sleep at night.; 

Mr. Offutt: That is all. 

I 

Cross-Examination 

By Mr. Licbtenberg: I 

Q. Mrs. Deaji, did you say that you just had an Xrray 
taken on Saturday? A. Yes, sir. 

Q. At whose suggestion? A. At Doctor Braden’s and 
my suggestion. At Doctor Braden’s suggestion and I 
guess I wanted it. 

j 

• « « • • # • • • ! • 

402 Q. When you spoke to him, did you tell him also 
you would like to have another x-ray? A. Shall I 

explain ? ! 

Q. Yes. A. As he stated in court the other day, he could 
not find the x-ray after my operation, and since I have had 


l 
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this pain in my arm, I wanted an x-ray for my own satis¬ 
faction. 

Q. When was the first time you went to Doctor Line- 
weaver? A. After my return from Louisiana; I should say 
it was in May. 

*•*••*•••• 

403 Q. What did he do when you went there? A. He 
examined my neck, where I had been having the 

headaches, and he told me I was in very bad nervous condi¬ 
tion, and he thought he could help me. 

Q. He is a chiropractor? A. That is right. 

• #•••*•••• 

Q. When was the next time you went to see him after 
your first occasion in May? A. I went three successive 
occasions during the month of May. 

• ••••*•••• 

404 No^w, Mrs. Dean, you testified a short time ago 
that you w’ent back to the Navy Department? Was 

it in September or October or November? A. It w’as the 
last part of the year. I really could not say. It may have 
been. I would have to refer to something to tell. I could 
not tell vou exactly wdiat it was, the week or month it wras. 
I have my discharge from the Navy Department. I have 
that. 

Q. You were discharged were you not? A. Because I 
was unable to attend to my duties. 

Q. Weren’t you discharged because you abandoned your 
job? A. No; I have my discharge anyw’av. 

• ••••*•••• 

Q. On November 15, 1943, you were discharged for aban¬ 
donment of your position; is that correct? A. I called the 
officer whom I worked with and told him that I w’ould not 
be able to work and would he give me a release, and I have 
my release. 

Q. Then you went to work for Mr. Offutt? A. No. I 
didn’t work for Mr. Offutt. I was a client of Mr. Offutt’s, 


/ 
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as you know, and I went up there and Mr. Offutt wasrt’t in 
the office, and Mr. Cox, his associate, he said that he knew— 

i 

• * « • • # • * # « 

i 

405 Q. How long did you stay there? A. Around 
about maybe three weeks, not more. 

• • • # • # • • • | • 

Q. You didn’t go back to the Navy Department beqause 
of this injury to your arm? A. It wasn’t entirely correct. 
I didn’t feel I was in a position to do my work. 

Q. Do you recall testifying on January 5, 1941, and this 
question was asked: Where were you working after you 
left the Navy Department? And your answer: I didn’t 
work. My ankle was sprained. I could not use it. 

Did you reply in that manner ? A. I may have. 

Q. Was your ankle sprained? A. It was. 

Q. That wasn’t caused bv the automobile accident, was 
it? A. No. j 

Q. WTien did you sprain your ankle, can you tell us ? A. 
I can’t tell you the exact date. I have a receipt from Cas¬ 
ualty Hospital where I had an x-ray of it. 

Q. What doctor ordered x-ray? A. Doctor Braden. 

Q. How long were you incapacitated? 

• # * « • # # # • | • 

406 Q. Where are you employed now? A. The Jj. D. 

Linen Shop, 1207 G Street. j 

Q. How long have you been employed there? A. Since 
the 18th of December. 

Q. Of last year? A. 1943. 

Q. Will you tell us how much you earn there ? A. I earn 
between thirty and thirty-five dollars a week. 

i 

• • • * • # • • • • 

Q. Do you work on commission or salary? A. I would 
rather not say, unless I must. 

| 

• • • • • t • t t • 
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407 Q. How old are you, Mrs. Dean? A. I am twenty- 
nine years of age. 

Q. You have two children, I believe you testified? A. 
Yes. 

Q. How old are they? A. My little boy is nine years of 
age and the little girl is seven. 

• •*••*•••• 

“Q. When did you marry Worth Dean?” 

The Witness: March 7, 1942. 

• ••••••••• 

409 Q. You testified that you met Mr. Mason, who is 
the gentleman with whom you work, through your 

husband; is that correct? A. Through Mr. Vellenger. 

Q. Did you testify the other day that you met Mr. Mason 
through your husband? A. That would be through my 
husband. 

Q. Your husband didn’t introduce you to him? A. Mr. 
Vellenger did. 

Q. What do you mean by that? A. Mr. Vellenger and 
my husband were friends. 

Q. Mr. Vellenger is also in the Navy, is he not? A. Not 
at that time. He is now. 

Q. Where is he? A. Davidville, Rhode Island. 

Q. You are sure he is not in New York? A. He is in 
Davidville, Rhode Island. 

Q. What time of the evening did you meet Mr. Mason 
this evening of that morning when the accident occurred? 
A. The accident occurred at one-thirtv. 

Q. But that evening, before you went to the Del Rio, 
where did you meet Mr. Mason? A. At the Red Circle 
Food Shop on Massachusetts Avenue and North Capitol 
Street. 

Q. Is that the place on the corner? A. It is a res- 

410 taurant across the street from the Main Post Office. 

• ••••••••• 
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Q. That is the first time you met him, is it not? A. 
Mr. Mason? 

Q. Yes. A. I met him that evening or the evening be¬ 
fore through Mr. Vellenger. 

Q. On that particular evening, where was he when you 
met him? A. Who? 

Q. Mr. Mason. A. In the Red Circle Food Shop. 

Q. Was he in there when you first arrived? A. I dbn’t 
remember whether he was in there first or I came in first. 

Q. Were you alone? A. I came there from work. 

Q. Can you tell us about what time it was? A. I would 
say around between six and seven. I am not sure. I dqn’t 
get off from wrork until five. 

Q. When you saw him, referring to Mr. Mason, was he 
alone? A. No. 

Q. Who was with him? A. Two friends of his who were 
• • ! 
leaving Washington that night. 

Q. And you all had dinner together there? A. Yes. 

Q. Where did you go then? A. We went to Union 
411 Station to see the two men aw^ay. 

Q. What time was that? A. They were both Navy 
men. I 

Q. What time was that? A. I can only give you an ap¬ 
proximate time. 

Q. That is all I expect. A. I would say it was about nine- 
thirty or ten o’clock, perhaps earlier; around that timq. 

Q. Where did you go? A. To Union Station. 

Q. After you left Union Station? A. To the Del Rio. 

Q. And then you arrived at the Del Rio around ten 
o’clock? A. I would say about that time. 

Q. You didn’t go to the theatre that night, did you? A. 
I didn’t go to the theatre; no. 

Q. Do you recall testifying or stating before the Cor¬ 
poration Counsel in this building in connection with this 
accident in response to this question, the following answer: 
Where were you coming from just prior to the accident, 
Mrs. Dean, and your answer was: Where had I been?! 
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The question was: Yes, and your answer was: I had been 
to the theatre and had dinner, and we had dinner at the 
Del Rio Club. 

Did you so testify before the Corporation Counsel? A. 
I may have said it, I don’t know. If it is there, I guess I 
said that. 

• ••••*•••• 

412 Q. Now, Mrs. Dean, how late did you stay in the 
Del Rio? A. Until just before that accident. 

Q. You are sure you had nothing to drink on that occa¬ 
sion? A. I certainly am. 

Q. Do you know how many drinks Mr. Mason had? A. 
I only think he had one Scotch and Soda. I remember w r hat 
it was. 

*••••*••*• 

Q. Where were you going from that point? A. I was 
going to 2705 North Capitol Street, where I lived. John 
Mason was staying at the Harris Hotel, and I was going 
to drop him off. 

Q. When did you first ascertain he was staying at the 
Harris Hotel? A. Some time during the course of the con¬ 
versation; I don’t know. 

413 Q. Do you recall at this hearing before the Cor¬ 
poration Counsel that the question was asked by 

Mr. Thomas, the Assistant Corporation Counsel, as fol¬ 
lows: 

W T here were you on your way to? 

And your answer was: To take Mr. Mason to Union 
Station. 

Do you remember testifying to that? A. Yes; I remem¬ 
ber saying that. 

• ••••«•••• 

415 Question: As you approached the intersection, 
how far away had you seen the lights green? Had 
they been red and changed? 

Answer: No. 
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Question: Was it green when you passed the curb line 
of New Jersey Avenue—when you entered the intersec¬ 
tion? 

Answer: Yes, sir. j 

Wid you testify before the Corporation Counsel on Au¬ 
gust 18th as I have indicated? A. I may have, I don’t 
know. 

; 

• • • • • • • • • • 

418 Q. When you applied your brakes though you 
didn’t swerve to the right or left, did you? A. I 

don’t think I did. My main thought was to stop as quick 
as I could. ; 

Q. There was nothing to your right, was there? As a 
matter of fact, there were three lanes of traffic in which 
there were no automobiles? A. That is true. 

Q. And there was nothing to your left except the auto¬ 
mobile of the defendant; isn’t that correct? A. That is 
true. 

Q. There was nothing to obstruct your view of any auto¬ 
mobile as you proceeded down Louisiana Avenue; is that 
correct? A. There is a building there. There is 

419 trees. There is a post for the lights. 

Q. The same as indicated in the pictures? A. 
That is right. 

Q. You could not tell, could you, Mrs. Dean, with the 
accident happening as quick as it did, after you first saw 
the taxicab, how fast the taxicab was going? A. I could 
tell it was travelling at a high rate of speed, travelling too 
fast to stop. That is the reason I tried to stop. 

Q. The accident happened so quickly, did it not? A. !Of 
course, it happened quickly but I had time to think or try 
to think. 

• • • • • • • • • • 
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424 Redirect Examination 

By Mr. Offutt: 

425 Q. Now, Mr. Lichtenberg asked you if you had 
worked two weeks for me, and in answering the ques¬ 
tion you told him the circumstances under which you 
worked at the office. Tell what you did at my office during 
that period of time. A. 1 answered the telephone and took 
the— 

Q. (interposing) Keep your voice up. A. I answered 
the telephone and received your clients when they came 
into the office. I did what I could. 

Q. Did you do any typing? A. No, sir, I didn’t. 

426 Q. Did you receive any pay for that? A. No, sir, 
I didn’t. 

Q. Now, Mr. Lichtenberg asked you about Mr. Vellenger 
and Mr. Mason. Now, will you tell the Court and jury how 
long it had been when you met Mr. Vellenger and Mr. 
Mason since you last saw your husband? How long a time 
had elapsed? A. Almost a year. 

Q. Did you know where he was exactly, your husband? 
A. Not exactly. I knew he was—I wasn’t supposed to 
know really wffiere he was. 

Q. Now, then, how did you come to know Mr. Vellenger? 
A. He met my husband down on the Islands. Mr. Vel¬ 
lenger did. Mr. Dean, my husband, knew he was coming 
to the States and he asked him would he try— 

Mr. Lichtenberg (interposing): We don’t want any con¬ 
versations. 

The Court: I think that is admissible. 

The Witness: He asked Mr. Vellenger to get in touch 
with me, to write me and let me know where he was, and I 
was to write. 

By Mr. Offutt: 

Q. Did you receive some mail from him? A. I received 
a letter from Mr. Vellenger while I was still in Louisiana, 



159 


and he was living in Washington. So when I came to Wash¬ 
ington I called him to know about my husband. 

Q. With whom did Mr. Vellenger live in Washington, 
if you know? A. With his sister; in Southeast Washing¬ 
ton. 

Q. Do you know her name? A. Yes. 

427 Q. What is it? A. Mary Vellenger. 

Q. Where does she live? A. 2020 Nineteenth 
Place, Southeast. 

• • • • • * • • • • 

Q. Can you tell us whether or not any estimate was made 
of the cost of repairing it? A. Yes; an estimate was made. 

Mr. Offutt: Will you mark this Plaintiff’s No. 10 for 
identification, I believe it is. 

j 

(Thereupon the document in question was marked by the 
reporter “Plaintiff’s Exhibit No. 10 for identification.’’) 

• • • • • # • • * | • 

428 Q. Do you know whether Mr. Mason knew your 
husband? A. Mr. Mason met my husband through 

Mr. Vellenger. 

Q. Where was that? 

Do you know? A. No. 

Q. Under -what circumstances did you meet Mr. Mason? 
A. Mr. Vellenger introduced me to Mr. Mason. 

Q. Where did you usually eat? A. At the Red Circle 
every night. 

i 

• • • • • * • • • i • 

429 Re-Cross Examination 

i 

By Mr. Lichtenberg: 

Q. Mrs. Dean, you said a moment ago, as I understood 
Mr. Offutt’s question, that Mr. Mason met your husband 
through Mr. Vellenger? You were not present when that 
happened? A. No; I was in Louisiana. j 

Q. Didn’t you a little while ago tell me that Mr. Vellen¬ 
ger was in the Navy? A. Yes. 


i 


i 
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Q. Did you testify that he wasn’t in the Navy at the time 
this occurred? A. Yes; he wasn’t. 

Q. He wasn’t? A. That is right. 

• ••••••••• 

433 Q. Did you not tell Doctor Gannon that you were 
at present temporarily employed by attorney Dorsey 
Offut as a typist? A. I don’t think I said typist. 

«**••*•••• 

435 (Thereupon the deposition of John Frederick 
Mason was read to the Court and jury, and the pro¬ 
ceedings incident to it will be furnished as an appendix to 
this record, if required.) 

(Thereupon at 12:30 o’clock p.m. a recess was had until 
1:45 o’clock p.m. this date.) 

518 Dr. James W. Braden w T as called as a witness for 
and in behalf of the plaintiff, and having been pre¬ 
viously duly sworn 

Direct Examination 

By Mr. Offutt: 

Q. Now, Doctor Braden, since you testified on Friday, 
have you made a further examination of the plaintiff, Mrs. 
Dean ? A. I told her to have the x-rays made which she did 
at Casualty Hospital. 

Q. Do you have with you those x-rays? A. Yes, sir. 

Q. Now, will you show us the x-rays and tell us anything 
further you can about her condition? A. Well, I don’t 
know further about her condition because I haven’t exam¬ 
ined her. According to the x-ray the bone had healed nice 
and straight, and it also showrs a foreign body here, which 
apparently is a small piece of the band which I took out, 
took out the band, winch left this small piece in there. I 
didn’t knowr that the piece had been broken off until I saw 
this x-ray. 


I 

I 


161 | 

Q. Is there any way you could tell until you took 

519 the x-ray? A. Not without the x-ray; no. 

Q. How many x-rays did you get? A. Here is 
another one; that is practically the same. 

Q. One further question: The x-ray, or rather the bone 
itself, you said, is that in good alignment? A. Yes, sir; it 
shows good healing. 

Q. A good union? A. Yes, sir. j 

Q. As far as medical science is concerned, as far as you 
know, is there anything further which could be done to aid 
the union of the bone w T hch had been fractured? A. No; 
the bone has healed perfectly. I will say: As good as 
could be. 

Q. Can you tell us at this time whether or not it would 
be necessary to remove that piece of metal which is $till 
in there? A. I have brought a band along. I thought you 
ladies and gentlemen would like to see it. This is the Jband 
which I placed around the bone after I had it together.! I 
have placed it around the bone and bend it over like that 
to hold it around the bone. ! 

Now, the reason for taking that band off is because it 
acts like a shell around the bone, and after it answers its 
purpose we take it off. Then, apparently this little piepe, 
when I cut it off, this little piece remained. First we make 
a small incision when we take the band out, about a half 
inch, and run in with the instrument and this piece appar¬ 
ently broke off and is still in there. That is the foreign 
body. For instance, if a person has it, usually we don’t 
attempt to remove it. 

Now, if a patient knows that foreign body is in there and 
has any trouble, which she may have, I imagine she 

520 is likely to blame it on that. In my opinion, it should 
not cause any trouble, but if one is aware something 

is in there and has trouble with it, naturallv thev start to 
imagine they might blame it on that. As I say, sometimes 
we have to leave plates and screws in bones and leave them 
in all through life. 




All we do to take the band off—it was squeezed open. If 
it has to be removed, if the patient has pain, continuing 
pain, I should say the best thing to do is to take it out 
for her mental satisfaction. 

Q. From a medical standpoint, in your opinion, is it nec¬ 
essary to remove that? A. Absolutely not; that could be 
there. 

Q. Now, Doctor, if this young lady has complained of 
pain and discomfort and that steel remained in the arm, is 
there any association between that metal piece you indicate 
and that condition? 

Mr. Lichtenberg: I object to that. 

By the Court: 

Q. He said it has a psychological effect. 

Is that vour answer? A. Yes. 

Mr. Offutt: This is another x-ray bill. 

Mr. Lichtenberg: We will stipulate it. 

Cross-Examination 

By Mr. Bulman: 

• **•*••#•* 

521 Q. Isn’t it customary before discharging a patient 
who has a fracture of the type that has been illus¬ 
trated here, that an x-ray is taken to make sure that the 
bone is lined up? A. It is customary and vre do have x-rays 
to show that. The only time we don’t have an x-ray is 
after the band was taken out. I had that in my hand and 
had no reason to believe any portion of it was in there. 

• •••*••*•• 

522 Dr. James A. Gannon was called as a witness for 
and in behalf of the defendants. 
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Direct Examination 

I 

By Mr. Bulman: I 

Q. Will you state your full name? A. James A. Gannon. 
Q. You are a practicing physician in the District 
523 of Columbia? A. Yes, sir. 

• • • • * * • * 


Mr. Offutt: I will admit the doctor’s qualifications. 


* * • * * 


• * • 


524 Q. Now, Doctor, inviting your attention to Decem¬ 
ber 20, 1943, did you have occasion to examine Mrs. 
Esther L. Dean? A. Yes, sir. 

Q. Before you examined her, did you obtain her general 
history ? A. Well, regarding the subject of the examination; 
yes. 


»••••••# 


♦ 




525 Q. My question to you, Doctor, is: At the time 
that you questioned Mrs. Dean on December 20,1943, 

did you ask her where she was employed at that time. A. 
Yes, sir. 

Q. What did she say? A. At present she is temporarily 
employed by Attorney Dorsey Offutt as a typist. 

Q. Now, did you examine her on that occasion? A, Yes, 
sir. 

Q. What complaints, if any, did she give you? A. She 
told me that she had no feeling in the back of her arm. She 
told me that she had pain in the scar, no feeling in back of 
the forearm. She had pain in the scar of her arm and that 
while she could use her fingers for typing that the thumb 
and first finger of the right hand felt clumsy, and she some¬ 
times made mistakes on account of that. 

Q. After she gave’you this history, you examined her? 
A. Yes, sir. 

Q. What portion of her body did you examine? A. 

526 Just the arm. 


I 

i 
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Q. Is that the only thing she complained to yon 
about on this occasion? A. I asked her, and she told me 
where she had been injured, and the rest was all right, and 
I just examined the arm. 

Q. So she gave you no history? A. She gave me a his¬ 
tory of everything but told me they were well. 

Q. So you confined your examination to the arm? A. And 
forearm. 

Q. Tell us what did you find upon examination of the arm 
at that time? A. It was the right arm, and she had a scar 
on the external surface of the right arm, which was about 
five inches long. It was not tender, as far as I could make 
out, and no adhesion. It could be pushed around in every 
way and except for the breadth of it was a very good scar. 

The bone which she told me was fractured was the arm 
bone, or the humerus, and the fracture was the lower one- 
third of the humerus. 

I compared that with the other arm and concluded that 
she got a very good anatomical result. 

Q. By anatomical, what do you mean ? A. That is by com¬ 
paring it anatomically with the other arm, and it was very 
favorable. 

Then I took—I suppose it was a letter opener, a thing 
with a moderately sharp point, and went over her fore¬ 
arm very thoroughly, and she was quite anesthetic, that is 
to say, had no response to my touching her on the 
527 whole forearm and the back of the hand. I would 
compare that with the other side, and it was numb 
and I could touch her three times with the eyes closed and 
could not get the response. 

I noticed in comparing that extremity with the opposite 
extremity that there was no atrophy of the muscles. 

Q. By atrophy of the muscles, what do you mean? A. 
That is shrinkage, and with serious nerve injury we always 
have a shrinkage of the muscles, of the nerve supply, and 
that wasn’t present. 
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I concluded from her story that the thumb and first finger 
weren’t quite normal yet, and from the fact that sh$ had 
this disturbance of anesthesia, that the nerve which, goes 
down the lower portion of the arm, we call it the radial 
nerve, have been injured but not severely injured. 

If that would be true all her muscles would be flaccid and 
useless. She didn’t have any useless muscles, and she had, 
according to her story, which I had to believe because I 
found no evidence of the thumb or the finger not being as 
good as the thumb and finger of the other side. 

With this nerve injury the patient can close the fist and 
pull the thumb towards the hand, but it is impossible for 
them to open it because the muscles of the hand are para¬ 
lyzed and you can’t do that. 

Now, she was able to put her hand on the table and put 
her thumb this way and that way, and she was able tQ flex 
and extend the fingers, and I concluded and so reported 
that I thought she had an injury to a small branch of this 
radial nerve, which was improving and I thought Would 
continue to improve, and I thought up to now would be 
well. 

52S Q. Now, Doctor, this morning in the courthouse 
you were asked to examine Mrs. Dean? A. Yes|, sir. 

Q. I want you to tell the jury with respect to that exami¬ 
nation, the process you used and the procedure and what if 
any difference you found about the condition of that!arm 
today. A. We went in the other room and I asked her^ and 
she did, put both forearms on the table and I compared the 
muscles of the forearms, and they were alike. I took a tape 
measure and measured it, and I compared the anus,, and 
they were alike. She had no muscle atrophy or shrinkage 


there. 

Q. Will you show us the tape measure that you used, 
Doctor? A. This one (indicating). 

I used it because there is no stretch in it. It is a steel 
tape measure, and if you use a cloth one, they stretch! and 
you don’t get the exact measurement. 
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Q. You ascertain, with that measurement, to a scientific 
certainty, if there is any variation ? A. I would not go that 
far. There was no variation. 

Q. You actually put the tape measure around? Show us 
w r here you did that. A. At the forearm, at this bone (indi¬ 
cating), at this point. 

Q. How about the wrist? A. Yes. 

Q. Did you compare that with the opposite side? A. Yes; 
all the measurements were alike. 

Q. What did that indicate ? A. That there was no atrophy 
or shrinkage of muscle. 

529 Q. If there w r as atrophy or shrinkage, would there 
be a variation? A. The right arm would be smaller. 

Then with the end of the tape measure, I tested her sen¬ 
sation. 

Q. What did you do with the end of the tape measure? 
Show us what you did. A. In that way (indicating) on the 
bare areas, and I asked her to say “when” and on the 
other side I asked her to say “when”, and this morning’s 
examination shows, I think, a distinct improvement over the 
examination I made in December in that there were areas 
here that could be felt today which could not be felt then, 
and the area of anesthesia, or the area without sensation, 
is smaller. 

Q. Now, was this improvement from December to date, 
would that tend to increase as time goes on. Doctor? A. I 
think it will increase. 

Q. Now, Doctor, by this anesthetized area on her arm, 
does that indicate any pathological or biological change or 
any determination to us? A. Of course, nerve injury which 
would be severe enough to change the sensation means that 
where that nerve was injured she is not quite well. That 
would be the pathology part of it. Nerves have a great 
way of degenerating, which continues one or two years at 
times. 

• ••••••••• 
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Cross-Examination 
By Mr. Offutt: 

i 

Q. Now, Doctor Gannon, did yon make measure- 

530 ments of the area of both arms before whem you 
made the examination on December 20th? A. In the 

office? 

Q. On December 20, 1943? A. With the tape measure? 
Q. Yes. A. No. 

Q. Did you compare the forearm? A. Yes; I compared 
one with the other, of course. 

Q. Did you know the history of this patient? What'kind 
of cast she had been wearing? A. I don’t recall that I 
knew that. 

Q. And the development of the forearm is governed by 
the use of the fingers and that with the flexion of the wrist, 
isn’t it? A. It is governed by the motion of the muscles of 
the forearm. 

You look for atrophy right in here (indcating), between 
these fingers. 

I would not expect very much atrophy there unless she 
had complete paralysis, which she didn’t. 

Q. What is atrophy caused by? Disuse of the arm? A. 
Partly disuse of the arm, but partly when the nerve fibers 
are injured. One is the sensory class, which sends mes¬ 
sages to the brain, and the other motor, from the brain, 
which allow us to move our arm, and one is what we call 
the trophic class, which is a difficult work to explain, ex¬ 
cept that when these fibers are interfered -with, the circu¬ 
lation is then interfered with, and the general tone of the 
muscles which this nerve supplies is interfered! wdth 

531 if these trophic fibers are injured. Evidently, her 
trophic fibers were not. 

Q. Could the arm atrophy without the trophic fibers be¬ 
ing involved? A. With prolonged inactivity; you cap put 
a perfectly well arm in a cast for one year. 


i 
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Q. If it has been in a cast from four to six weeks, it 
could have been atrophied? A. It would not atrophy very 
quickly if it is from disuse only and not from the nerve. 

Q. How would you tell whether it was? By measurement 
or looking at it? A. You learn after seeing many patients 
to observe a great deal without going through the form of 
measurements when things are normal. 

Q. "What was the measurement on the forearm? A. I 
measured seven and one-half inches or so, but I didn’t pay 
much attention to it because I had a particular mark on the 
tape and just with my finger took it on the other side, and 
it is the same. 

Q. You didn’t measure it for exact dimension but took a 
place on the tape and overlapped it each time? A. Exactly. 

Q. How about the wrist? Did you do it the same way? 
Can you tell us the measurement? A. I don’t remember 
the measurement. I wasn’t interested. I was interested in 
that they were the same size. 

Q. What was the measurement of the desensitized portion 
of the arm, the forearm? Did you measure it with 
532 your tape? A. By my eye; that would be a way of 
measuring, you know. It was desensitized through an 
area here, that you could not, that she could not feel the 
pain here. She could feel over here and she could not here. 
So that I feel that the field of anesthesia is contracting and 
she is improving. 

Q. Where was this that you say she could not feel pain? 
A. She could not feel anywhere in here, according to her 
statement. Of course, we have- 

Q. (interposing) She could not? A. According to her 
statement, the back of her forearm and back of her hand 
were anesthetized. 

Q. Can you show me that in the report, where it says her 
hand was anesthetized and had no feeling in it? A. What 
part of the page was that? 

Mr. Bulman: On Page 2. 

The Witness: There is anesthesia on the skin on the 
dorsal aspect of the forearm from the elbow to the wrist. 
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By Mr. Offutt: 

Q. Doesn’t it say on the hand? A. No. 

Q. Your recollection was such that you didn’t know 
whether it was her right or left arm when you went tb exam¬ 
ine her? You didn’t know? A. Of course, I didn’t; 

Q. Yes, sir. And you had her coat off at the time? A. 
At what time? j 

Q. At the time you made the examination. You had the 
plaintiff’s coat off? A. Yes, but will you let me say a word? 

*•••*•••»• 

; 

533 Q. Wouldn’t you be better able to tell about the 
anesthesia by sticking a sharp instrument j in the 

arm? A. That would be extremely dangerous. 

Q. Wouldn’t it be a better way? A. No. 

Q. It would not be more certain? A. No. 

Mr. Offutt: That is all. 

Redirect Examination 

By Mr. Bulman: 

Q. Doctor, when an area is desensitized, the portion that 
is next to the skin there, using the test as you’ did on 

534 Mrs. Dean, to test you touch the portion lightly, do 
you not? A. Yes, sir. 

Q. Because the sensitivity of the skin is on the top por¬ 
tion of it? A. Well, now, let me straighten this out. I There 
is a touch sense, there is a pain sense, and there is then 
what is called the sense that they call the thermic: sense. 
They are entirely disassociated, and the touch s$nse is 
what we are trying for. The pain sensation is another. 
Now, we only made the test for the touch sense. \ 

Q. And that is done by lightly touching the skin? A. 
Yes. 

Q. And you touch the arm on the desensitized area? A. 
That is right. 

Q. That is the way you ascertain where the feeling is? 
A. Yes. 
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Q. And that is a subjective thing? A. Absolutely a sub¬ 
jective thing. The patient can tell you but you can’t tell. 

Q. Subjective means what? A. Subjective is a symptom 
which the patient tells about. Headache is a subjective 
symptom. I have to take her word for it because you can’t 
see it, but an objective symptom is something that I can 
see. If you have a cut and I see it, that is objective. 

*••••#•••• 

535 Dr. Janies W. Braden was recalled as a witness 
for and in behalf of the plaintiff, and having been 

previously sworn 

Direct Examination 
By Mr. Offutt: 

536 By Mr. Offutt: Will you explain, Doctor Braden, 
which is the more satisfactory test, in your opinion 

to make in this type of case as to desensitation of the fore¬ 
arm? 

Mr. Bulman: Don’t answer that. I object. First, he 
has not asked the doctor what the different tests are and 
what is the most satisfactory, his or the others. 

By Mr. Offutt: 

Q. What are the different types of test to be made? 

Mr. Bulman: For what? 

Mr. Offutt: To show* anesthesia of the arm or desentiza- 
tion of the forearm. 

The Witness: Well, one could use the pin test with a 
sharp instrument, and one could use the touch test with 
cotton, that is a cotton test, or use heat and cold to see if 
the patient can distinguish between heat and cold, and I 
believe the neurologists use some other tests but I don’t 
recall them. 
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By Mr. Offutt: 

Q. Which is the more satisfactory test and type of test 
to make? A. Mr. Offutt, I think that depends on the exam¬ 
ining physician. I use the pin test myself but I donl’t be¬ 
lieve I am in a position to say it is the most satisfactory. 

• • • * # * • • • | • 


549 Mr. Lichtenberg: Now, I don’t know how we are 

going to work this. Mr. Markwalter, will you take 
the stand ? j 

550 The Court: You are going to take his testimony? 

Mr. Lichtenberg: Yes. j 

Mr. McCarthy: May vre approach the bench? 

The Court: Yes. 

(Thereupon counsel for the respective parties ap¬ 
proached the bench and the following occurred out of the 
hearing of the jury:) 

Mr. McCarthy: We object to the notes being read Unless 
counsel can show that the testimony given there by any 
witness as to any fact is contrary to the testimony of that 
witness to the same fact in this court. 

The Court: That is all right. That is what you want 
to do ? 

Mr. Lichtenberg: Yes. That is what we want to do. 

Mr. McCarthy: As to which witness: 

* i 

Mr. Lichtenberg: As to Mrs. Dean. 

The Court: She is a party to the suit. If he can show 
she made conflicting statements in testifying at a previous 
hearing, I think he has the right to show she made contra¬ 
dictory statements. 

Mr. Offut: He asked her: Didn’t you testify so and so 
at such a time, and she said: I don’t know, I don’t know, 
or I may have. 

That is as far as you can go in contradicting that particu¬ 
lar witness at that time on the stand. 

The Court: She is a party to this case. 
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Mr. Offut: She may be a party. 

The Court: Didn’t she make express denials? 

Mr. Offut: No, she didn’t. 

The Court: I thought she did. 

Mr. Offut: She said: I don’t remember, I may have. 

The Court: Of course, if she said she don’t re- 
551 member or she might have, you can’t contradict her. 

Mr. Offut: That is correct. 

Mr. McCarthy: Therefore, you can’t come in with a 
blunderbuss of testimony. 

The Court: If she denied it, you can. 

Mr. McCarthy: We don’t know whether she denied it. 

The Court: She denied a question in some cases, not 
in all. 

Mr. Lichtenberg: That is her admission against inter¬ 
est in this case. It would be permissible. She denies she 
went to the theater. 

The Court: You can prove that she said to the contrary. 

Mr. Offutt: Is that a material fact? It must be to a 
material fact. 

The Court: Oh, yes. If she was out on a hullabaloo, I 
think you can prove it. 

Mr. Offutt: Would you say that a theater would be that ? 

The Court: Her husband wasn’t in the general neigh¬ 
borhood. 

Mr. Offutt: I understand that. 

570 The Court’s Charge to the Jury 

The Court: Ladies and gentlemen of the jury: This 
particular court is not in the habit of discussing matters 
of fact with the jury because this Court feels that unless 
some matter of fact is of peculiarly technical nature that 
the jury is not familiar with, that the jury is as able to 
analyze the fact as the Court, and in view of the fact that 
it is the duty of this jury to pass upon what the true situa¬ 
tion is, as I indicated before, this Court is not in the habit 



I 


173 | 

of discussing or attempting to analyze the fact and the 
Court will not do so in this case. 

Now, the Court granted to counsel on both sides certain 
instructions of law, and the Court thinks those instructions 
sufficiently acquaint you with the principles of law neces¬ 
sary for you to apply the law to the fact in this case. 

It is only necessary, therefore, the Court thinks, to say 
this to you: In addition to everything else that has been 
said, the burden of proof, the general burden of proof is, 
of course, always on the plaintiff because the plaintiff 
comes into court with a certain affirmative right against 
the defendant. Therefore, if the testimony in this 
571 case, weighing it all, from the standpoint of tt^e de¬ 
fendant is more satisfactory to you than the testi¬ 
mony of the plaintiff, your verdict will be for the defendant. 

If, again, the testimony of the defendant is equally; sat¬ 
isfactory to you, if it leaves your mind in a state of uncer¬ 
tainty as to where the weight of the testimony is, your ver¬ 
dict must still be for the defendant because of the fact that 
the burden is on the plaintiff, but if you find that consider¬ 
ing all the testimony you are of the opinion that this plain¬ 
tiff’s testimony is to you more satisfactory than the testi¬ 
mony of the defendant, then your verdict will be against 
both defendants. 

i 

• • • # • * • • • • 

573 Filed Jun 29 1944 

Plaintiff’s Prayer No. 7 

The jury are instructed that if you find in favor of the 
plaintiff, you shall return a verdict in such amount as; will 
fairly and reasonably compensate her for any loss she may 
have suffered from the damage to the automobile, and the 
expenses incurred by reason of medical treatment, x-rays, 
and medicines, and also award her an amount which will 
fairly and reasonably compensate her for the pain and suf¬ 
fering she has endured due to the injuries she sustained, 
and if you find from the evidence that her injuries are rea- 
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sonably certain to continue in the future and are permanent 
in nature, you should award her an additional sum for any 
future pain and suffering and disfigurement as you shall 
find from the evidence she is reasonably certain to suffer. 

Conceded 
A T G 

• ••••••••* 

574 Filed Jun 29 1944 

Plaintiff’s Prayer No. 17 

The jury are instructed that even if you should find from 
the evidence that the plaintiff was guilty of contributory 
negligence, you shall still find in favor of the plaintiff by 
applying what is known as the doctrine of last clear chance, 
if you further find the following additional facts: 

1. That the plaintiff was in a position of danger. 

and 

2. That the plaintiff was oblivious to danger or unable to 
extricate herself from her position of danger 

and 

3. The driver of the taxicab was aware, or by the exer¬ 
cise of reasonable care should have been aware, of plain¬ 
tiff’s danger and obliviousness or inability to extricate 
herself from danger 

and 

4. The driver of the taxicab with the means available to 
him was able by the exercise of reasonable care to avoid 
striking the plaintiff after he became aware, or should have 
become aware, of her danger and obliviousness or inability 
to extricate herself from danger and failed to do so. 

Denied 

ATG 

• ••••••••• 
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Filed Jun 29 1944 
Verdict and Judgment 


This cause having come on for hearing on the 23rd day of 
June, 1944, before the Court and a jury of good and lawful 
persons of this district, to wit: 


William F. Lawrence 
J. Eldridge Loveless 
Mary C. Law^son 
Pauline H. Mattingly 
Charles J. Mattimore 
Winifred H. Linkins 


William E. Creecy 
William M. Keiser 
Mary R. Jones 
Mollie E. Holst 
Irene R. Steinbraker 
Pearl D. Queen 


who, after having been duly sworn to well and truly try the 
issues between Esther L. Dean, plaintiff and Century 
Motors Inc. and Cyril T. Mitchell, defendants, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 29th day of June, 1944, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendants by reason of 
the premises is the sum of One Thousand and Five! Hun¬ 
dred ($1500.00). 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendants the sum of One Thousand and Five 
Hundred Dollars ($1500.00) together with costs. 

CHARLES E. STEWART, 
Clerk, 

By A. FRANK REIFSNYDER 
Deputy Clerk . 

By direction of 

Justice T. ALAN GOLDSBOROUGH 
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576 Filed Jul 8 1944 

Motion for New Trial, Etc. 

Comes now the plaintiff, Esther L. Dean, by her attor¬ 
neys, Dorsey K. Offutt and Ward B. McCarthy, and moves 
the Court to set aside the jury verdict rendered herein and 
grant a new trial confined to the issue of damages only or 
to grant a new trial on all issues and for the grounds of 
this motion the plaintiff says: 

1. That the amount of the verdict was contrary to the evi¬ 
dence and clearly discloses that the amount awarded the 
plaintiff was inadequate. 

2. The Court erred in refusing instructions to the jury 
offered by the plaintiff. 

3. The Court erred in granting instructions offered on be¬ 
half of the defendants. 

4. There was insufficient evidence for the Court to sub¬ 
mit to the jury the question of contributory negligence on 
the part of the plaintiff. 

5. The verdict was contrary to the law. 

6. For other reasons which will be presented to the Court 
at the time of the hearing of this motion. 

7. The plaintiff respectfully requests an oral hearing of 
the motion for new trial. 

ward b. McCarthy 
DORSEY K. OFFUTT 
Attorneys for Plaintiff 
613 Woodward Building 
REpublic 1776 

• ••••••••• 

581 Filed Dec 15 1944 

Statement of Proceedings on Hearing on Motion for 

New Trial 

The hearing on the plaintiff’s motion for a new trial was 
not stenographically reported on August 24, 1944 before 
Mr. Justice Goldsborough. 
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At the outset of the argument Mr. Justice Goldsborough 
inquired of counsel for the plaintiff if this was the case 
where the woman plaintiff was out with the sailor at the 
time of the accident. i 

At the end of the argument of attorneys for plaintiff and 
without any argument on the part of the attorneys for the 
defendants, Mr. Justice Goldsborough stated that hp was 
personally surprised that the plaintiff in this case had ob¬ 
tained a verdict at the hands of the jury and that the jury 
had a perfect right in arriving at their verdict to consider 
the fact that the plaintiff was a married woman and that at 
the time of the accident she was in the company of another 
man, the sailor, to whom she was not married. Mr, Jus¬ 
tice Goldsborough further used language to the effect that 
the jury might believe from the evidence that the plaintiff, 
on the night of the accident, had been acting in an improper 
manner with the sailor and that the jury could takei such 
conduct on the part of the plaintiff, and probably did, into 
consideration in arriving at their verdict. 

Mr. Justice Goldsborough from the bench said he would 
deny the motion. j 

ward b. McCarthy 

DORSEY K. OFFUTT 
Attorneys for Plaintiff 
Suite 613 Woodward Bldg. 
REpublic 1776 

#•#§#••••# 
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Filed Aug 24 1944 

Order Overruling Motion for New Trial 

Upon the coming on for hearing of the motion filed herein 
by plaintiff on July 8, 1944, for a new trial, it is this 24th 
day of August, 1944, ordered that said motion be, and the 
same is hereby overruled. 

CHARLES E. STEWART, 
Clerk, 

By ELEANOR E. JOBE 

.. $ 

Deputy Clerk. 

Bcv' direction of 

justice T. ALAN GOLDSBOROUGH 
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BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

On August 24, 1943, Esther L. Dean filed suit in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia against the Century Motor Company and Cyril T. 
Mitchell for damages sustained in an automobile collision 
on May 12, 1943 at the intersection of New Jersey Avenue 
and Louisiana Avenue, N. W., in the District of Colutnbia. 
(App. 2) The case was tried before Mr. Justice Morris 
and a jury January 5, 6, 7,1944 and a verdict was rendered 



by the jury in favor of the plaintiff in the sum of $15,000.00. 
(App. 123) The injury complained of was a fractured arm. 

On January 17, 1944, defendants filed a motion to set 
aside the verdict and for judgment for defendants or for 
a new trial. (App. 124) On March 10, 1944, the motion for 
a new trial was granted and a memorandum opinion was 
filed by Judge Morris wherein he held that he had erred in 
granting an instruction on “last clear chance”; and, that 
the verdict was excessive. (App.124) 

No appeal was taken from this order and no petition 
for the allowance of a special appeal has been filed in this 
Court. 

On June 23, 1944, the parties proceeded to trial pursuant 
to the order granting the new trial and a verdict was rend¬ 
ered in favor of the plaintiff, on June 29, 1944 in the sum 
of $1,500.00. (App. 175) 

This time the plaintiff filed a motion for a new trial 
on the ground that the verdict was inadequate. (App. 176) 
The motion was denied and the lower Court entered an 
order overruling the motion for a new trial on August 24, 
1944. (App. 178) 

On November 15, 1944 plaintiff filed a notice of appeal 
from the judgment of the District Court entered on the 
“24th day of August, 1944” only. 

When appellant included in her appeal from the judg¬ 
ment of August 24th, an appeal from the ruling of March 
10th, appellees moved in this Court to dismiss that portion 
of the appeal. The Court denied that motion. 

1. From the “Statement of the Case” as presented by 
appellant, it is clear that: 

(a) Neither the appellant nor the sailor who was 
her companion of the evening, observed appellees 
until appellant was in the intersection. (Appellant’s 
Brief 2, 3) 

(b) that the physical facts and measurements dis- 
disclosed that at the point of impact appellant had 
travelled 27 feet into Nevr Jersey Avenue which is 62 
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feet wide and appellees had travelled 55 feet into 
Louisiana Avenue which is 87 feet wide. (Appellant’s 
Brief 2, 4) 

2. Although appellant first saw appellees when ap¬ 
pellees were “approaching the curb line of the inter¬ 
section” (Appellant’s Brief 3), her companion first saw 
the appellees when appellees were “sixty feet back of the 
intersection.” (Appellant’s Brief 3). 

3. The “Statement of the Case” indicates that Mason 
testified that appellant’s lights were in operation immedi¬ 
ately prior to the accident (Appellant’s Brief 3) but .omits 
the testimony of the police officer who stated that Mason 
told him that the lights were not in operation. (Joint Ap¬ 
pendix, 141) 

4. The “Statement of the Case” indicates that prior 
to the accident appellant was traveling at about 2d miles 
per hour and slowed down as she approached the inter¬ 
section. (Appellant’s Brief 2) Actually she testified she 
slowed down to 18 or 20 miles an hour. App. 144) 

5. The “Statement of the Case” indicates that ap¬ 
pellant’s automobile was struck by appellees. (Appellant’s 
Brief 2) The testimony of the officers and the description 
of the condition of the two automobiles clearly establishes 
the appellant drove the striking vehicle (App. 70, 64, 
61-2). 


SUMMARY OF ARGUMENT 
The First Trial and Order Granting a New Trial. 

An order granting a new trial is an interlocutory order 
and an appeal from such an order can only be tal?en in 
accordance with the Code of the District of Columbia and 
the Rules of this Court. Title 17, Sec. 101 of the District 
of Columbia Code (1940) and Rule 11 of this Court set 
forth specific procedure and detail for the taking of such 
an appeal. Neither the Code nor the Rules of this Court 
have been followed in any respect and hence this Court 
has no jurisdiction to consider the appeal from the inter- 
locutorv order. 

♦ i 
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The motion for a new trial was based upon six specific 
grounds: (1) no substantial evidence to sustain the ver¬ 
dict; (2) the lower court erred in denying appellees’ 
motion for a directed verdict; (3) in granting an instruc¬ 
tion on “last clear chance” to appellant; (4) in refusing 
appellees’ request to charge the jury that if last clear 
chance applied to appellant it could also apply to ap¬ 
pellees; (5) that the verdict was contrary to the weight 
of the evidence; and, (6) that the amount of the verdict 
was excessive. 

Each of the above grounds were argued before the trial 
judge and each may be considered by this Court if it re¬ 
views the ruling of the lower Court. The lower Court 
did rule specifically that the verdict was excessive and 
that it was error to grant an instruction on last clear chance 
on behalf of appellant. It is respectfully submitted that 
such an instruction was not warranted by the evidence 
and that the verdict, $15,000.00 for a broken arm—was 
excessive. Moreover, if the last clear chance doctrine 
was proper here appellees were entitled to the same in¬ 
struction. 

The appellant having failed to note an appeal from the 
interlocutory order and having elected to proceed with 
. the second trial of this case should not be permitted to take 
up the time of the lower Court and then choose wdiich 
verdict she wishes to accept; and she should not be per¬ 
mitted to take up the time and put this Court to the ex¬ 
pense of hearing an appeal after she has waived her rights 
by proceeding to the second trial. 

The lower Court did not pass upon four of the six reasons 
assigned for the motion for a new trial, having determined 
that a new trial should be granted because the verdict was 
excessive and the giving of the last clear chance instruction 
was error. If this Court considers the appeal from the 
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interlocutory order and decides that the lower Court erred, 
this Court may consider the other grounds urged or re¬ 
turn it to that Court for a ruling upon the other four 
grounds. 

| 

The Appeal From the Second Trial 

The lower Court refused to grant appellant a new tirial— 
after the jury found in her favor—either as to damages 
alone or as to the whole case. The jury having found in her 
favor on the issue of liability, the appellant cannot 1 com¬ 
plain of errors committed by the lower Court with reference 
to that issue. No complaint is made that the instructions 
with reference to damages were erroneous—the appellant's 
prayer on that point was granted and read to the i jury. 
The Court having heard the testimony and observed the 
witnesses was in the best position to judge the adequacy 
of the award; moreover, it was adequate and certainly 
could not “shock the conscience” of the reviewing Court. 
Counsel’s version of what transpired at the hearing on 
the motion for a new trial is not correct and is not evidence; 
nor is it a proper part of the record. 


THE APPEAL FROM THE ORDER GRANTING A NEW 
TRIAL IN FIRST CASE. 

A. The appeal should be dismissed because this Court 
does not have jurisdiction. 

1. Title 17, Sec. 101, D. C. Code, 1940, provides fbr an 
appeal from an interlocutory order of the District Court 
of the United States for the District of Columbia “when¬ 
ever it is made to appear to said Court upon petitioii that 
it will be in the interest of justice to allow such appeal.” 

Rule 11 of the General Rules of the United States Court 
. of Appeals for the District of Columbia provides in| part 
(a) for the filing, “within 5 days after the entry qf the 
order” of “a notice of intention to apply for allowance of 
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a special appeal.” A form of such notice is supplied in 
the Appendix to the Rules. 

Part (b) of this Rule provides that the “application 
for allowance of a special appeal from an interlocutory 
order # •• shall be made by serving and tiling in this court 
within the time prescribed in Rule 10(c) (30 days) a pe¬ 
tition for the allowance of a special appeal.” Provision is 
also made for the payment of a deposit for costs. 

Part (c) states the contents of the petition and lists S 
specific items which “shall” be included therein. 

Parts (d), (e) and (f) set forth provisions as to time 
for filing an answer, stay and the necessary procedure 
for perfecting the appeal. 

We respectfully submit that the order granting the new 
trial was an interlocutory order within the meaning of 
the above quoted Title 17 of the District of Columbia Code 
and the General Rules of this Court. 

“An interlocutory judgment or decree has been de¬ 
fined as one which does not dispose of the cause, but 
reserves further questions or directions for future de¬ 
termination.” 

2 Am. Jur. Sec 23. 

We further maintain that the appellant can have no 
standing in this Court since she has failed to file a notice 
of intention to apply for allowance of an appeal and has 
failed to comply with the District of Columbia Code and 
the rules of this Court. Moreover, by failing to file her 
notice and petition she has deprived appellees’ of the op¬ 
portunity to object to the allowance of a special appeal 
as is provided in 11 (d) of the Rules. 

We admit that the case of Fried v. McGrath , 75 App. 
D. C. 38S, 133 F. (2d) 350 (1942) holds that under certain 
circumstances this Court may review an order of the Dis¬ 
trict Court granting a new- trial. But we maintain that the 
statutory procedure for perfecting the appeal must be 
followed before such a review is proper. In the McGrath 
case, the specific circumstance which gave rise to this 
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Court’s assumption of review authority was the failure of 
the trial court to comply w'ith the Federal Rules of Civil 
Procedure, which, of course, are embodied in the District 
of Columbia Code and have equal effect with Title 17, 
Sec. 101. 

! 

“It is idle to contend that if a trial judge fails to 
comply with the express terms of the rule, appellate 
review of his action is barred by ambiguous! dicta 
(Fairmont case) spoken six years before its promul¬ 
gation.’ * ! 

McGrath case, Supra, p. 354. 

It should be—at least—equally idle to contend that this 
Court will consider an appeal wherein the appellant fails 
to comply with the express terms of the District of Colum¬ 
bia Code and the Rules of this Court. If the trial judge 
must comply with the rules, may this Court ignore them? 
And, may the appellant ignore them? 

“There must be a compliance with the statutory re¬ 
quirements in order to confer jurisdiction upon the 
appellate court. None of the material requirements 
can be dispensed with by the Court.” 

3 Am. Jur. Sec 413 

“The great weight of authority is in favor of the 
rule that where the statute gives the right of appeal 
from an intermediate order, decision, decree, etd., the 
party against whom the appealable order is made dur¬ 
ing the progress of the litigation has the option to in¬ 
stitute proceedings for review at once or to wait; until 
final judgment, and at that time question the correct¬ 
ness of the prior order, providing that the proceedings 
for review are taken within the statutory period for 
reviewing the order. Again the general rule seems 
to be that where a party has the right to appeal from 
an interlocutory order or decree within a limited time 
and neglects to do so, the right to appeal is lost, and 
the interlocutory order or decree cannot be reviewed 
on an appeal from the final judgment, taken after 
the expiration of the time to appeal from the inter¬ 
locutory order or decree.” 

2 R. C. L. Sec. 160 
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Before the adoption of the present rules, this Court re¬ 
fused to allow a special appeal taken after the expiration 
of the time allowed for an appeal as a matter of right. 

“The rules of this court provide that appeals from 
the final orders, judgments and decrees of the Supreme 
Court of the District of Columbia shall be taken within 
twenty days, exclusive of Sundays; but the rules are 
silent with regard to the time at which application 
must be made to this court for the allowance of an 
appeal in the case of interlocutory orders from which 
no appeal will lie except in the discretion of this court. 
But it does not seem proper in this latter class of 
cases that the discretion should be so exercised as to 
allow greater latitude for appeal in them than in cases 
where the appeal is a matter of right. Here the order, 
which it is sought to review was rendered on December 
9, 1895; and the application for allowance of appeal 
was made on January 14, 1896, after a lapse of a 
period of 30 days ***. We cannot regard this ap¬ 
plication as having been made in due time.” 

Cable Co. v. Railroad Co., S App. D. C. 478, 480. 

See also: Mitchell Mining & Emig, 35 App. D. C. 527. 

Morrow v. Wood 
C. C. A. Miss. 1942, 

126 F. (2d) 1021 

Robertson v. Hosiery Co. 

95 F. (2d) 780 
Collins v. U. S. 

24 F. (2d) 823 

B. The appeal should be dismissed because the ap* 
pellant has waived her right to appeal. 

1. “The right to review an interlocutory order may be 
waived by proceeding with, or participating in, the trial 
of the case.” 

2 Am. Jur. Sec. 209 

Hansen v. School Dist. Iowa 
186 N. W. 922 (1922) 

Wilcox v. McCune 
21 Iowa 294 
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There can be no question but that if the verdict in the 
second case was in a larger sum appellant would not have 
appealed. In allowing her to do so here this Court en¬ 
courages uncertainty in decisions and long expensive liti¬ 
gation. 

We respectfully submit that the remedy of the appellant 
was in an appeal from the order of the lower Court grant¬ 
ing a new trial. That having failed to appeal, and having 
acquiesced in the trial of the cause a second time, she can¬ 
not now choose the decision of the first trial. 

C. The appeal should be dismissed because the 
lower court ruled correctly in granting a new trial: 

1. The verdict was excessive. 

The jury awarded the appellant $15,000 for a fractured 
arm. Her actual expenses did not exceed $1,000. 

“Power to grant a new trial on the ground that the 
verdict is excessive or inadequate is vested in the trial 
judge to the extent that his ruling will not be held to 
have been reversible error unless the appellant estab¬ 
lishes an abuse of judicial discretion.” 

39 Am. Jur. Sec. 141 | 

Washington Times v. Bonner 
66 App. D. C. 280, 

86 F. (2d) S36 (1936) j 

i 

“The rule is settled in the Federal courts *:** that 
an appellate tribunal will not review the actiqn of a 
trial court in granting or denying, for excessiveness 
or inadequacy of the verdict, a motion for a new trial. ’ ’ 
Washington Times v. Bonner, sujira. 

2. There was no substantial evidence to sustain the 
verdict. 

The physical facts show that the appellant’s automobile 
was the striking vehicle; that the width of Louisiaha Ave¬ 
nue upon which appellant was travelling was 87 feet, the 
width of New Jersey Avenue upon which appellee was 
travelling vras 62 feet; that appellant had travelled 27 feet 
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into the intersection while appellee had travelled 55 feet 
at the point of impact. (Appellants Brief, 2, 4) These 
facts conclusively established that appellee entered the 
intersection first; had the right of way; and that ap¬ 
pellant failed to yield the right of way. 

The appellant testified that as she entered the inter¬ 
section she saw appellees’ automobile approaching the in¬ 
tersection. Her witness testified that as appellant entered 
the intersection appellees were 60 feet back of the inter¬ 
section, at that time 115 feet from the point of impact; 
that is, 60 feet back of the intersection and 55 feet from 
the point of impact to the edge of the intersection. (Ap¬ 
pellants Brief,3) 

The only evidence as testified by the appellant of the 
negligence of appellees was that appellees’ automobile was 
going at an excessive rate of speed and failed to yield the 
right of way. If her testimony be accepted, after she saw 
the appellees 115 feet from the point of impact she travel¬ 
led but 5 feet and in the same span of time the appellees 
travelled 115 feet. This is a physical impossibility and 
certainly not worthy of acceptance as evidence. 

“The granting or refusing of a new trial on the 
ground that the verdict is against the weight of 
the evidence rests peculiarly with the judge presiding 
at the trial, and his discretion will not be ordinarily 
interfered with unless it appears that it has been un¬ 
soundly or arbitrarily exercised.” 

Devine v. St. Louis 
257 Mo. 470, 

165 S. W. 1014 

3. The Court erred in granting an instruction on last 
clear chance to appellant. 

The doctrine of last clear chance may be applied where 
an act of negligence on the part of the defendant is met by 
an act of negligence on the part of the plaintiff, and an 
additional act of negligence on the part of the defendant. 
Thus, after the act of negligence of the defendant, coupled 
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with the act of negligence on the part of the plaintiff, 
places the plaintiff in a position of hopeless peril from 
which he cannot extricate himself, a defendant may be 
held liable if he then commits an additional act of negli¬ 
gence which causes the injury. j 

To warrant such an instruction here it must appear 
that an act by appellees coupled with an act of appellant 
placed the appellant in a position of hopeless peril; and 
that thereafter, appellees committed an additional act* 
of negligence which caused the accident. 

Instead of proving that she was helpless and in a posi¬ 
tion of hopeless peril, appellant, by her evidence argued 
that she saw appellees 115 feet from the point of ihpact; 
that she had her automobile under control. The physical 
facts established beyond any doubt that she drove the 
striking vehicle and actually committed whatever additional 
act of negligence was committed. The physical facts also 
established that appellees entered the intersection first. 

“When a plaintiff produces evidence that is Consist¬ 
ent with an hypothesis that the defendant is not 
negligent, and also with one that he is, his proof 
tends to establish neither. Ewing v. Goode, 78 Fed. 
442.” 

Gunning v. Cooley 
281 U. S. 90, 94 

We respectfully submit that in an intersection accident, 
one which happens because both approaching vehicles enter 
at about the same time and neither can avoid the collision, 
the doctrine of last clear chance is inapplicable. 

“The plaintiff’s version of the case was that she 
slackened her speed as she approached the intersection 
from about 35 miles per hour to about 20 miles per 
hour and thereupon entered the intersection while the 
traffic light at the intersection was green, ahd ac¬ 
celerated her speed, and as she reached the northeast 
part of the intersection, the defendant’s car struck 
her car on the right side and her car thereupon con¬ 
tinued to a telephone pole at the northwest corner of 


! 
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the intersection and the defendant’s car followed in 
the same general direction, coming to rest near her 
car. 

“The defendant’s version was that he entered the 
intersection just as the traffic light was turning from 
green to yellow, or just after the light had turned 
to yellow, and the collision occurred while the light 
was still yellow. 

“From a consideration of this conflicting testimony, 
it is our conclusion that both (the plaintiff) and (the 
defendant) entered the intersection without much re¬ 
gard for the traffic light and without any regard for 
any automobile which might have been present in 
the intersection ***. We feel that both drivers were 
negligent in entering the intersection without caution 
and care for possible traffic and without maintaining a 
proper lookout. Considering the testimony and the 
circumstances, particularly the fact that both cars 
were returning from parties in the early morning 
when traffic was light, it is our opinion that both 
drivers had their minds centered more on reaching 
their final destinations than anything else and that 
neither one paid any particular attention to the traffic 
signals or traffic, and under these circumstances, we 
feel that the collision was caused by the negligence 
of both in the manner in which they entered the inter¬ 
section and proceeded therein. 

On a re-hearing of this case, which was denied, the 
court made this further finding: 

“With reference to the third assignment of error, 
to-wit, failure to give consideration to the doctrine 
of last clear chance, *** we did give consideration to 
the doctrine, but in view of the fact that we reached 
the conclusion that both the plaintiff and defendant 
were guilty of negligence in the manner in which they 
entered the intersection, and the further conclusion 
that they arrived at the point where the collision oc¬ 
curred at about the same time, when neither could 
extricate himself or herself from the emergency 
created by their combined negligence, the doctrine of 
last clear chance did not apply. 
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“After reconsideration, we adhere to the conclusion 
that neither (plaintiff) ### nor (defendant) had a 
last clear chance of avoiding the collision.” 

(The opinion on the re-hearing is 
reported in 18 Auto. Cases at 
Page 11). 

Baker v. Travelers Ins. Co. 

La. Court of Appeals 
First Circuit I 

April 20, 1943 j 

17 Automobile Cases 797 

We further maintain that the doctrine may not be ap¬ 
plied to the person who drives the striking vehicle. The 
theory of last clear chance is that one party is in a position 
of hopeless peril and that the other having an opportunity 
to prevent the harm negligently fails to do so and causes 
the injury. But all of the evidence in this case shows 
that if any opportunity existed here it existed for Ifhe ap¬ 
pellant only; that she saw appellees 115 feet away—yet she 
drove her automobile into that of appellees. 

4. If an instruction on last clear chance was proper 
it should have been given for the appellees and the Court’s 
failure to do so was such prejudicial error as would war¬ 
rant the granting of a new trial. 

j 

There is no reason why the doctrine of last clear chance 
could not have applied to appellees if at all applicable in 
this case. For example, if appellees had filed suit against 
appellant, and the same evidence presented at the trial, 
there would be no reason why the instruction could not 
be given. The appellees admitted not seeing appellant; 
that the vehicle drove into the intersection and was hit 
by appellant who observed it some 115 feet away. 

Logically, if the doctrine is a rule of proximate j cause, 
its application should not be affected merely by who hap- 
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pens to be plaintiff or defendant. It should be just as 
available to a person who is the defendant in a negligence 
action as it would be if he as plaintiff were seeking to be 
compensated for injuries which he himself received in the 
accident. 

Island Express v. Frederick 
35 Del. 569, 

179 Atl. 181 

D. In considering an appeal from an order granting a 
new trial it is proper to consider all grounds urged at the 
hearing on the motion. 

“The general rule that if a judgment, decree or 
order is correct in point of law and is sustained by the 
record it is immaterial that an erroneous reason may 
have been given by the court for its action applies 
to orders granting a new trial. Accordingly, if it 
appears on appeal that a motion for a new- trial was 
based on several grounds and the motion was ex¬ 
pressly granted on a ground which was improper, 
but the record shows that a new trial should have been 
granted on one or more of the other grounds as a 
matter of right, so that it would have been reversible 
error for the trial court to refuse a new trial on such 
other grounds, the order granting a new trial will, as 
a general rule, be affirmed.” 

3 Am. Jur. Sec. 829 

n. 

THE APPEAL FROM THE SECOND TRIAL 

A. The appeal is based upon the refusal of the trial 
judge to grant a new trial in toto or in the alternative to 
grant a new trial as to damages only. The basis for each 
however, is the inadequacy of the award of $1,500.00 as 
damages for a fractured arm. Appellant complains that 
the Court refused her prayer for an instruction on last 
clear chance, but having prevailed on the issue of liability 
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she cannot appeal from rulings of the Court on that issue. 

Bjorgo v. First Nat. Bank 
127 Minn. 105, 

149 N. W. 3 

There remains, therefore, for consideration, the question 
whether a new trial should have been granted because the 
award of $1500 was inadequate. 

B. Appellees contend that the lower Court was correct 
in holding that the verdict was adequate. In Appellant’s 
Brief the statement is made that “plaintiff’s out-of-pocket 
expenses *** (were a few dollars short of $2,000^ ***” 
(p. 25). No citation to the record is given and we respect¬ 
fully submit that no proof of such an amount appears in 
the record. The only reference given in the brief is to a 
discussion of the damages proved in the first trial; and 
certainly evidence presented to a Court and jury in one 
trial must be before the Court and jury in a subsequent 
trial before it can be considered. | 

i 

The only “out of pocket” damages testified to in the 
second trial were: 

(1) Doctor Braden $206 (App. 134-5) 

(2) Trip to Louisiana $150 (App. 145) i 

(3) Dr. in Louisiana $45 (App. 146) I 

(4) Medicine $50-$75 (App. 148) 

Total $451-$476 j 

The evidence does not disclose any satisfactory j proof 
of loss of earnings and no evidence of what appellant 
earned prior to the accident. (App. 152-164) 

i 

In view of the above, we respectfully submit that a 
verdict of $1,500 was most adequate and fair. 

As we have pointed out in our discussion, supra it is 
a general rule in the Federal Courts that an appellate 
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court will not review the action of the trial court in grant¬ 
ing or denying for inadequacy of the verdict, a motion for a 
new trial. Certainly, this is a case which shows no out¬ 
rageous disregard of the proof or abusive and arbitrary 
action by the lower Court. 

Wabash R. Co. v. McDaniels 
107 U. S. 454 
27 L. Ed. 605 

Welson v. Everett 
139 U. S. 616 
35 L. Ed. 286 

N. Y. C. & H. River R. R. Co. v. Fralove 
100 U. S. 24 
25 L. Ed. 531 

Ramsey v. Ross 
66 App. D. C. 186, 190 
85 Fed. (2d) 685 

It is therefore respectfully submitted that the appeal 
should be dismissed. 

Lichtexberg & Barker 
Attorneys for Appellees 
1074 National Press Bldg., 
Washington, D. C. 




